
BEFORE THE .1 
SURFACE TRANSPORTATION BOARD \ 

RATE REGULATION REFORMS 
) 
) Docket No. EP 7 1 5 " - . . : ^ ' ^ - ^ , 
) 

REBUTTAL SUBMISSION OF WESTERN COAL TRAFFIC LEAGUE, 
CONCERNED CAPTIVE COAL SHIPPERS, AMERICAN PUBLIC POWER 

ASSOCIATION, EDISON ELECTRIC INSTITUTE, NATIONAL RURAL 
ELECTRIC COOPERATIVE ASSOCIATION, WESTERN FUELS 

ASSOCIATION, INC., AND BASIN ELECTRIC POWER COOPERATIVE, INC. 

ENTERED 
OuiSt.' of Prouee^ings 

C. Michael LuAus 
Andrew B. Kolcsiir III 
Stephanie M. Archulcia 
Slovcr&LorttisLLP 
I224ScvcnleciilhSl., N.W. 
Washington, D.C. 20036 
(202)347-7170 

Counsel for Concerned Captive 
Coal Shippers 

JAN07Z013 
Part of 

Public Record 

William L. Slovcr 
John II. LcSetir 
Robert D. Rosenberg 
PetcrA. Pfohl 
Daniel M. Jaffe 
Slovcr &Lonus LLP 
1224 Sevenlccnlh Si., N.W. 
Washington, D.C. 20036 
(202)347-7170 

Counsel for Western Coal Trajjfic League, 
American Public Power Association, 
Edison Electric Institute, National Rural 
Electric Cooperative Association, 
Western Fuels Association, Inc., and 
Basin Electric Power Cooperative, Inc 

Dated: January 7. 2013 



TABLE OF CONTENTS 

Page 

GLOSSARY iii 

SUMMARY I 

ARGUMENT 7 

I. fllE BOARD SHOULD NOT ADOPT ITS PROPOSED 
LIMITATIONS ON CROSS-OVER TRAFFIC 7 

A. The Railroads' Claims that the Proposed 
Cross-Over TrafVic Liniilalions Would Not Harm 
Shippers are Wrong 8 

B. Nothing in the Railroads' Reply Filings Provides 

Any Support for the Board's Proposed Limitations 11 

1 The Board's Peix:civcd "Disconnect" Does Nol Exist 12 

2 The Railroads' Filings Undercut the Board's 

"No Means of Correcting or Minimizing" Claim 16 

a. The Boiird's June 20U AEPCO Decision 17 

b. ThcJuly 2012 Decision Ignores i^E/'CO 19 

c. The Railroads Contradict ihc Board's Claim 19 

C. UP is Wrong lo Claim that the Focus of 
SAC Cases on Core Facilities is Illiisor>' 21 

D. Banning Cross-Over Trafllc Would be Particularly Inappropriate 

Since the Board Willingly Accepts Other Simplifying Measures 24 

II. THE BOARD SHOULD NOT REPLACE MODIFIED ATC 25 

A Modified ATC is Superior to the Railroads' 
Preferred Approaches 27 

- 1 -



I. Modified ATC is Superior to Original ATC 27 

2 Modilled ATC is Superior lo Efficient Component Pricing 

and Revenue Allocations Using SARR Costs 31 

B. Modified ATC is Superior lo Allernaiive ATC 32 

1. Alternative A'fC Produces Illogical and Unintended Results 
When Applied lo Low Contribution Moves 33 

2 Allernaiive ATC Produces Illogical and Unintended Results 

When Applied lo Medium and High Contribution Moves 35 

3 Modified ATC Properly Weights Econotnies of Density 39 

4. It is Inappropriate to Give More "Weight" to Economies 
of Density in the Revenue Allocation Process 41 

5. Constant Changing of Cross-Over Traffic Revenue 
Allocution Methodologies lo Decrease SARR Revenues 
is Manifestly Unfair lo Captive Coal Shippers 42 

C. Suggested Aliernalivcs 43 

1 Corrcclcd Modified ATC 44 

2. Three Step ATC 46 

3. Variable Cost Allocution 47 

III OTHER MATfERS 48 

A. The Board's Proposed Changes to Simplified SAC 

and the Three-Benchmark Test Are Insufficient 48 

B. Interest on Reparation Awards Should be Increased 50 

C. The Board Has Failed lo Comply wiih the Regulatory Flexibility Acl 52 

CONCLUSION 53 

Rebuttal Verified Siutcmcnt of Thomas D. Crowley and Daniel L. Fapp 

-11 -



GLOSSARY 

AAR 

AEP Texas 

AEPCO 

ARC 

ATC 

BNSF 

Chemical Shippers 

Chlorine Shippers 

Coal Rate Guidelines 

Coal Shippers 

CSXT 

CURE 

DuPont 

Duke/NS 

ECP 

FERC 

Grain Shippers 

July 2012 Decision 

Association of American Railroads 

AEP Tex. N. Co v BNSFRy., N0R41191 (Sub-No. I)(STB 
scr\'edSepi. 10,2007) 

Ariz Elec. Power Coop., Inc. v. BNSF Rv. & Union Pac. 
R R., NOR 42113 (STB served Nov. 22,'2011) 

Alliance for Rail Competition, et al. 

Average Total Cost 

BNSF Railway Company 

American Chemistry Counsel, et al 

Chlorine Insiiluie 

Coal Rate Guidelines, Nationwide, I I.C.C.2d 520 (1985), 
afpd sub nom. Consolidated Rail Corp. v. United States, 812 
F.2d l444(3dCir. 1987) 

Western Coal 'fraffic League, Concerned Captive Coal 
Shippers, American Public Power Association, Edison 
Elcclric Insiituie. National Rural Electric Cooperative 
Association, Western Fuels Association, Inc., and Basin 
Elcclric Power Cooperative, Inc 

CSX Transportation, Inc. 

Consumers United for Rail Equity 

E. I DuPont de Nemours & Co. v. Norfolk S Ry, NOR 42125 
(STB served Nov. 29, 2012) 

Duke Energy Corp v. Norfolk S. Ry., 1 S.T B 89 (2003) 

Efficient Component Pricing 

Federal Energy Regulatory Commission 

National Grain and Feed Association 

Rate Regulation Reforms, EP 715 (STB served July 25, 2012) 

- I l l -



June 2011 AEPCO 

Major Lssues 

MMM 

NS 

Otter Tail 

RFA 

\W\ 

Railroads 

SAC 

SARR 

STB/Board 

UP 

URCS 

USDA 

UTU-NY 

WFA 

WFA 2007 

Xcel 

Ariz. Elec. Power Coop, Inc. v BNSF Ry and Union Pac. 
R R . NOR 42113 (STB served June 27, 2011) 

Major Issues in Rail Rate Cases, EP 657 (Sub-No. 1) (STB 
served Oct. 30, 2006), ajfdsub nom. BNSFRy. v. STB, 526 
F.3d 770 (D.C. Cir. 2008) 

Maximum Markup Methodology 

Norfolk Southern Railway Company 

Otter Tail Power Co. v. BNSFRy., NOR 42071 (STB served 
Jan. 27. 2006) 

Regulatory Flexibility Acl of 1980, 5 U S C. §§ 601-612 

Road Properly Investment 

BNSF, UP, NS, CSXT, and AAR 

Sland-Alone Cost 

Siand-Alone Railroad 

Surface Transportation Board 

Union Pacific Railroad Company 

Uniform Railroad Costing System 

United Stales Department of Agriculture 

Samuel J Nasea for and on behalf of United Transportation 
Union - New York Stale Legislative Board 

W. Fuels Ass'n, Inc. v. BNSF Ry , NOR 42088 (STB served 
Feb. 18, 2009. June 5, 2009, and June 15, 2012) 

W. Fuels Ass'n, Inc. v. BNSF Ry., NOR 42088 (STB served 
Sept. 10,2007) 

Pub. Serv. Co. of Colo d/b/a Xcel Energy v The Burlington 
N. andSF Ry, 1 S.T.B. 589 (2004) 

- I V -



BEFORE THE 
SURFACE TRANSPORTATION BOARD 

) 
RATE REGULATION REFORMS ) Docket No. EP 715 

) 

REBUTTAL SUBMISSION OF WESTERN COAL TRAFFIC LEAGUE, 
CONCERNED CAPTIVE COAL SHIPPERS, AMERICAN PUBLIC POWER 

ASSOCIATION, EDISON ELECTRIC INSTITUTE, NATIONAL RURAL 
ELECTRIC COOPERATIVE ASSOCIATION, WESTERN FUELS 

ASSOCIATION, INC., AND BASIN ELECTRIC POWER COOPERATIVE, INC. 

In response lo the Surface Transporlulion Bourd's ("STB" or "'Board'") 

decision served in this proceeding on July 25, 2012 ("July 2012 Decision"), the Western 

Coal Traffic League, Concerned Captive Coal Shippers, American Public Power 

Association, Edison Electric Institute, National Rural Electric Cooperative Association, 

Western Fuels Associnlion, Inc., and Basin Electric Power Cooperative, Inc. (colleclivcly 

"Coal Shippers") present the following rebuilul submission. 

SUMMARY 

The purpose of this proceeding is lo ''improve ways lo protect captive rail 

shippers from unreasonable rales."' The parties in the best position to know what ways 

will improve captive shipper protections are captive shippers. Coal Shippers urge the 

Board to listen to the concerns raised by captive shippers in this proceeding and lo lake 

STB News Release No. 12-13 at 1 (July 25, 2012) 



remedial actions ihut truly will improve wnys lo protect captive shippers from 

unreasonable rail rates.^ 

Cross-Over Traffic Limitations 

'fhe Board should nol adopt its proposals lo limit the use of cross-over 

traffic in Full-SAC cases. If adopted, the proposals would gut the SAC test and make it 

difficult, if not impossible, for most (if nol all) shippers to obtain any relief in Full-SAC 

cases. Thus, Full-SAC would end up in the same regulator)' graveyard where Ihc Board's 

other "constraints'' on large case rail pricing - revenue adequacy, managciTient efficiency, 

and phasing - now reside. 

'fhe Railroads claim that shippers concerns are overstated: all shippers 

need to do, according lo ihe Railroads, is lo expand or contract their stand-alone 

railroads' footprints and traffic groups However, Ihe forced expansion of traffic groups 

would necessarily result in stand-alone railroads ("SARR") thai are so massive that they 

would replicate virtually all of the defendant railroads' networks. The associaied 

^ Reply submissions ("Reply") were filed in this case by Coal Shippers and 
American Chemistry Council, et al. ("Chemical Shippers"); Chlorine Instilulc ("Chlorine 
Shippers"); National Grain and Feed Association ("Grain Shippers*'); Alliance for Rail 
Compeiilion, et fl/.("ARC"); and Consumers United for Rail Equity ("CUI^E"). Railroad 
parties filing Replies were: BNSF Railway ("BNSF"); Union Pacific Railroad Company 
("UP*'); ihc Association of American Railroads ("AAR"); Norfolk Southern Railway 
Company ("NS"), CSX Transportation, Inc. ("CSXT") (collectively BNSF, UP, AAR, 
NS, and CSXT shall be referred lo as the "Railroads'') A reply submission was also filed 
by Samuel J. Nasea for and on behalf of United Transporlulion Union - New York Slate 
Legislative Board ("UTU-NY"). Opening ("Op.") submissions were tendered by all 
parties submiliing Reply submissions, except for UTU-NY and CURE. Several other 
parties filed Opening submissions but did not submit Reply submissions, including the 
United Slates Deparlmeni of Agriculture ("USDA"). 
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modeling cost, expense, and complications would render SAC obsolete. Similarly, 

reducing the scope of SARRs would deny shippers the benefits of scale, scope and 

density enjoyed by incumbents, and result in sky-high maximum SAC rales that also 

would render SAC obsolete 

Moreover, the Board's rationale for its cross-over traffic limitation 

proposals is fiawed. The Board predicates its proposals on an asserted "disconnect" 

between revenues allocated under the Board's Average Total Cost ("ATC") method on 

cross-over traffic and the actual costs being incurred by the SARR and the residual 

incumbent lo handle this traffic. However, there is no "disconnect" because ATC is 

predicated on ulloculing the defendunl carrier's revenues on cross-over traffic based on 

the variable costs incurred by the real-world defendant carrier - nol the SARR - m 

transporting this traffic. 

UP argues that ihc real "disconnect" does nol involve the SARR's costs, 

but instead is an asserted "disconnect'' between the revenues allocated under Modified 

ATC and the defendant carrier's real-world variable costs in providing service over the 

on-SARR and off-SARR rouies ATC variable costs are calculated using Ihc Board's 

Uniform Rail Gosling System ("URCS'") Phase III procedures, so UP's argument is really 

an unsupported collateral attack on the Board's use of URCS Phase 111 costs in ATC. 

Coal Shippers demonstrated in their Opening submission that the URCS 

Phase III procedures were nol producing any ''disconnects,"' us they rcfiected the use of 

system-average unit costs for loading, line-haul serx'ice and unloading in a consistent 

manner. No Ruilroad introduced any evidence to the contrar>'. 
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Finally, Coal Shippers emphasized thai even if any "disconnect"' did exist, 

the "disconnect" could be handled by making adjustments lo the URCS Phase III 

program. Significantly, UP, BNSF, CSXT, and NS agree. Thus, there simply is no 

reason to impose the draconian sanction of limiting the use of cross-over traffic. 

Allcrnativc ATC 

The Board should not adopt ils proposal lo replace Modified ATC with 

Altemaiive ATC. Modified ATC is superior to Alternative ATC because Modified ATC. 

unlike Allernaiive A'fC, properly lakes into account economies of density, und produces 

logicul and reasonable results when applied lo low, medium and high rated traffic 

movemenis. 

As Coal Shippers noted in ihcir Reply submission, the Railroads offered 

only lepid support for Alternative A'fC. AAR prefers Original A'fC, UP prefers Efficient 

Component Pricing ("ECP"), und NS/CXST prefer using SARR costs. Euch of these 

methods has been rejected - with good reason - by the Board in past decisions. 

On reply, the Railroads generally argue that if ihe Board does not adopt 

their preferred revenue allocation procedures, the Board should adopt Allernaiive A'fC 

However, in making ihis argument, the Railroads have no answers to Coal Shippers' 

demonstration that application of Allernaiive ATC produces illogical results that 

arbitrarily favor low-density lines over high-density lines in the revenue allocation 

process. 

For example. Coal Shippers demonstruied that on some low/medium rated 

traffic moves (where Ihe through movement IWC ratio was greater than one), 
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Allernaiive A'fC would allocate all movement contribution lo the low-density segment 

whereas Modified ATC would fairly allocate the contribution between the involved 

segments. 'Hie Railroads offer no explanation why all contribution should be allocated to 

the low-density segment, as il is under Alternative ATC, rather than shared between the 

two segments, us il is under Modified ATC. 

As a second example, Coal Shippers dcmonslrated that on high-ruled 

movenienls, Alternative ATC allocates a disproportionate share of movement profit {i.e , 

revenue above A'fC) to the low-density segment, making the low-density segment appear 

more profitable than the lower cost high-density segment, a result that violates ull known 

principles of scale economics The Ruilroads only responsive argument is that no 

railroad movement is profitable until the railroad reaches system-wide revenue adequacy, 

'fhis is an absurd assertion, and simply denionsiraies that the Railroads have no credible 

defense of Alternative ATC. 

Coal Shippers also have shown ihul Modified ATC could be improved if 

the formula recognized thai high-density lines have higher total fixed costs than low-

density lines, 'fo accomplish this objeciive. Coal Shippers have proposed Corrected 

Modified ATC. 

AAR, BNSF and UP argue thai Coal Shippers have it wrong. They claim 

that the fi.xcd costs per ton are the same on high-densiiy und low-density segments, 'fhe 

Bourd hus gone back and forth on this issue, initially holding that high-densiiy segments 

have higher total fixed costs and then concluding otherwise. 
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However, when the Board changed course it did nol have before it the 

evidence tendered by Coal Shippers in this proceeding. For example, as Coal Shippers 

emphasized in their Opening submission, the Board's decision in Otter TaiP provides u 

simple example denionstraiing that high-density SARR segments have substantially 

higher fixed costs than lower density SARR segments. 

Similurly, the Bourd now has before il specific evidence demonstrating that 

while fixed costs do not vary with volume, this fact does nol lake away from the fact that 

most invesiments and expenses are made for specific things {e.g, a bridge) or personnel 

(eg , crews) and most of these costs arc associated with u purlicular location on a 

railroad, with high-densiiy segments having more investments, and expenses, and 

therefore greater fixed costs. 

Coal Shippers also tendered two other alternatives that are superior to 

Allernaiive A'fC: 'fhree Step ATC and Variable Cost Allocation, 'fhe Railroads present 

no credible evidence demonstrating that either of these two alternatives is nol superior lo 

Allernutivc ATC. 

Simpllficd-SAC and Thrcc-Bcnchmiirk Cases 

Coul Shippers request that the Board lo remove all relief caps on 

Simplified-SAC and 'fhrec-Benchmurk Cases; allow 10-year rate prescriptions in these 

cases; and nol adopt ils proposal requiring shippers lo submit detailed road properly 

investment ("RPI") calculations in Simplified-SAC cases, 'fhese requests are supported 

^ Otter Tail Power Co v BNSFRy., NOR 42127 (STB served Jan. 27, 2006) 
cotter TaiT). 
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by all shippers in this proceeding, us well as USDA. Their adoption is necessary if these 

methodologies are to provide any meaningful rale relief to any shipper who chooses lo 

invoke them. 

Interest 

Coal Shippers support the Bourd's proposal to use the prime rate lo set 

interesi on reparation awards, 'fhis is the measure of inlercsl that the Federal Energy 

Regulatory Commission ('*FERC") uses, und no parly lo this proceeding has advanced 

any credible rationale for the Board not lo follow FERC's praclicc. Coal Shippers 

emphasize that interest on reparations will be a moot point for most coal shippers if the 

Board adopts its Full-SAC proposals.*' 

ARGUMENT 

I. 

THE BOARD SHOULD NOT ADOPT ITS PROPOSED 
LIMITATIONS ON CROSS-OVER TRAFFIC 

In ils 2006 decision in Major Issues, the Bourd characterized ils historic 

support for cross-over traffic as "reasonable and intelligibly explained," and insisted that 

il would not "make an about-fucc" und "prohibit the use of cross-over trul'fic": 

'fhe Board's reasons for permitting cross-over traffic were set 
forth in Xcel al 13-17, and have been affirmed us reasonable 
and intelligibly explained, BNSF Rv v. STB. 453 F.3d at 

'* 'fhe Board also has failed to comply with the Regulatory Flexibility Act of 1980 
("RFA""), 5 U.S.C.§§ 601-612. 

' Major Issues in Rad Rate Cases, EP 657 (Sub-No. I) (STB served Oct. 30, 
2006), ajfdsub nom. BNSF Ry. v. STB, 526 F.3d 770 (D.C. Cir. 2008) {"Major Issues"). 

- 7 -



482. We will not now make an about-face and prohibit llie 
use of cross-over traffic . . . . 

Six years later, however, the Board is proposing to reverse course entirely 

because of the supposed failure of URCS to properly calculate the variable cost 

component of Modified A'fC.^ 'fhe Board's proposed limitations should nol be adopted 

because, us Coal Shippers demonstrated in their Opening and Reply submissions, they are 

"improper, unprecedented, and massively overbroad" limitations that "sirike|J at the heart 

of the SAC test" and would "gut u shipper's grouping rights'' Coal Shippers Op. al 2, 

12.* 

A. The Railroads' Claims that the Proposed Cross-Over Trafric 
Limitations Would Nol Harm Shippers arc Wrong 

'fhe Railroads argue in their reply filings that the Board's proposed cross

over traffic limitations would not harm shippers.^ 'fheir arguments are unavailing, 'fhe 

adoption of the Board's proposed limitations would require shippers either to construct 

Id., slip op. at 36 (emphasis added). 

' See July 2012 Decision, slip op. at 16-17. 

" Conlrar>' to the suggestions in the Railroads' reply filings, adoption of the 
Board's proposed cross-over traffic limitations would constitute an impermissible barrier 
to entry See Rebuttal Verified Statement of'fhomas D. Crowley and Daniel L. Fapp 
C'Crowley/Fapp Reb. VS'') al 31 (under the definition used by Professors Baumol, 
Panzar, and Willig, an cntr>' barrier can be manifested as a cost or as a restriction to a 
production technique); see also Coal Rate Guidelines, Nationwide, 1 I.C.C.2d 520, 529 
(1985), ajfd.sub nom Consol. Rail Corp v. United States, 812 F.2d 1444 (3d Cir. 1987) 
{"Coal Rate Guidelines") (insisting that the costs "and other limitations'' associated with 
entry and exit bnrriers must be omitted from the SAC unalysis). 

' See, e.g., AAR Reply at 6; BNSF Reply at 15; UP Reply at 4-5. 
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extraordinarily large und unwieldy SARR systems or lo forego cutegories of traffic that 

are available to incumbent carriers. 

The Railroads' illogical response, reduced to its essence, is that the Board's 

proposed limitations will nol harm shippers because shippers will be able to choose 

bciwcen two different alternatives, either one of which would gut the SAC test. On the 

one hand, the Ruilrouds argue that the Board's proposed traffic limitations would not 

require a complainant lo forego any traffic for its SARR because the complainant ulwuys 

could elect to expand its system to scr\'e the origin and/or the destination of a given 

movement.'** 

On the other hand, when confronted with the fact that the Board's proposed 

limitations would require shippers to construct prohibitively large and complex SARR 

systems capable of serving the origin and/or destination of desirable traffic, the Railroads 

argue that shippers can avoid that problem simply by declining to include that traffic in 

their SARR models." 

'" See, e.g, AAR Reply at 6 ("['* |hc Board's proposals do not require shippers to 
forgo any tralTic in the SAC analysis [bccausej if shippers want to include a given non-
issue movement in the analysis, jihcy] would simply be required to include either the 
origin or the destination of the movement to more accurately refiect ihc costs of the 
movement in the analysis "); BNSF Reply at 15 ("Nothing in the limitations proposed by 
the Board on the use of cross-over traffic prohibits a complainant from including any 
tralllc il wants on u SARR."); UP Reply ut 4 ("Neither proposul restricts the volume of 
truflic that would be available to the SARR.'"); td. at 5 n.4 ("Under the Board's proposals, 
a SARR's traffic group could still include all the same non-issue traffic thut it could 
include loday . . . "). 

" See, e.g., AAR Reply at 7 ("L'fjhc Board's proposals would not require that 
complainants add substantial portions of the defendanl's network to their SARRs 
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Obviously, the railroads cannot legitimately cluim an absence of harm lo 

shippers by virtue of the fact that shippers can select between two different adverse 

options, either of which would effectively gut the SAC test. Forcing shippers to build 

SARRs that provide origin and/or destination ser\'icc to all members of the traffic group 

would result in a "cascading analysis that could result eventually in a complainant having 

lo replicate almost all of the jdcfcndant carricr'sl system."'^ 'fhe required modeling 

would "become so complicated as to risk being intractable"'^ und would "deny euplive 

shippers meaningful access to the rate review provided for under [the Coal Rate] 

Guidelines." 

Likewise, forcing shippers to exclude cross-over traffic from their SARRs 

would deny shippers their right to group traffic in order lo capture the "economies of 

scale, scope and density that the defendant carrier enjoys over the routes replicated.'''^ 

'fhis loo would gut the SAC test because "[wjiihoui grouping, SAC would nol be u very 

useful lesi."'** 

jbccuuscj the Board's proposals would merely limit the inclusion of cross-over traffic . . . 
") 

Pub. Serv. Co. of Colo d/b/a Xcel Energy v Burlington N <fe Santa Fe Ry., 7 
S.T B 589, 602 (2004) CXceD. 

' ' i d . 

'** W. Fuels Ass 'n. Inc. v. BNSF Ry. NOR 42088, slip op. ul 11 (STB served Sept. 
\0, 2007) CWFA 200r) . 

"Ate/ ,7S ' f .Bai60l . 

'^ Coal Rate Guidelines, 1 I.C.C.2d al 544. 
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Both of these SAC-busting options also constitute impermissible barriers to 

entry. Forcing shippers to build massive SARRs denies shippers a common production 

technique used by railroads: the choice of relying on other carriers to originate or 

terminate traffic. See Crowley/Fapp Reb. VS al 30-35. Similarly, limiting a shipper's 

grouping rights (because it is loo expensive and complicated to model origin-lo-

desiinution SARI^) denies shippers another basic production technique used by railroads: 

reducing costs through economics of scale, scope and density. Id. 

B. Nothing in the Railroads' Reply Filings Provides 
Any Support fur the Board's Proposed Limitations 

As Coul Shippers demonstrated in their Opening and Reply submissions, 

the Board bases ils proposed cross-over traffic limitations on two fiuwcd claims: Jirst, 

the Board claims that there is a disconnect between the "hypoihetieul cost" of a SARR's 

overhead service and the "levenuc allocated" for service; and second, the Board claims 

that it hus no "means of correcting or minimizing the bias that is created by the 

disconnect'' absent a new rule precluding shippers' inclusion of such tralTic in their 

SARR systems. See July 2012 Decision, slip op. at 16 Significantly, neither claim is 

correct, and nothing the Railroads filed on Opening or Reply provides any support for the 

Board's two fiawed premises. 

'̂  UP argues that barriers to entry exist only if the SARR is forced to incur costs 
that the defendant carrier did nol incur. See UP Reply at 5. Crowley/Fapp demonstruie 
that this definition is too narrow. Id., Reb. VS at 30-32. SAC is bused on eonieslable 
market theor>', and under that theory, "an enlry barrier can be manifested as a cosl or as 
restriction to u production technique.'' Id.. Reb. VS al 31. 



1. The Board's Perceived "Disconnect" Docs Not Exist 

The Board claims that there is a disconnect between: (a) "the hypothetical 

cosl of providing ser\'iee | for curloud und mulli-curloud cross-over] movements over the 

segments replicuicd by the SARR"; and (b) "the revenue allocated to those facilities." 

July 2012 Decision, sVip op ul 16-17 (emphasis added), .fee a/jo Jt/ at 16(*'lhe'cost'to 

the SARR of handling this IralTie would be vcr>' low"). 

As Coal Shippers explained in iheir Opening submission, the Board's 

evaluation is wrong because - by its own directive - divisions on cross-over traffic must 

be calculated on the basis of the incumbent carrier's actual costs and operations, not the 

"hypothciicar" costs incurred by the SARR."* Given these prior Board directives 

requiring parties to calculate A'fC divisions solely on the basis of the incumbent's actual 

costs, the Board's suggestion of an ATC disconnect related to the SARR's "hypothetical 

costs'" represents a major, unexplained, and unjustified departure from the Bourd's 

csiublishcd approuch See Coal Shippers Op. at 25. 

Both BNSF and UP attempt to prove that some sort of relevant 

''disconnect" exists, but neither carrier provides a credible explanation: 

"* See, e.g.. Coal Shippers Op. at 24-25 {ciiingAEP Texas N. Co. v. BNSFRy., 
NOR 41191 (Sub-No. 1). slip op. at 13 (STB ser\'cd Sept. 10, 2007) {"AEP Texas") 
("I'fjhe purpose of ATC is to determine the defendant carrier's relative costs for the 
various line segments LT|he A'fC revenue allocation we use here properly focuses 
on determining the relative costs to the defendant carrier of handling ihc movement on 
each part of its system.") (emphasis added)); see also Major Issues, slip op. al 35 ("the 
A'fC method . . is keyed to the defendant carrier's relative costs of providing service") 
(emphasis added) 
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• UP argues that Coul Shippers huve ''mischaractcrizcd" the Board's 

analysis because, according to UP, the disconnect ihe Board is concerned about is the 

disconnect between the revenues allocated to the SARR and the real-world costs incurred 

by the defendant carrier in providing the service over the rouies replicated by the SARR. 

UP claims that the disconnect occurs because the revenue "allocations are not accurately 

reficcling the costs of scr\Mccs'" the defendant carrier is providing in the real world: 

Coal Shippers also appear to mischaracterizc the Board's 
concern as involving the relation between the SARR's 
opcrulmg costs and Ihc allocution of the incumbent's revenue 
lo the SARR... UP undersiunds the Board's concern to be 
that ils revenue allocation method is, in certain circumstances, 
allocating more revenue lo the facilities that are being 
replicated by the SARR than is warranted because the 
allocations are not accurately reflecting the costs of the 
services the incumbent is providing on the portions of its 
route being replicated by the SARR. and the costs of the 
services the incumbent is providing on the portions of its 
route that are not being replicated by the SARR.'^ 

Coal Shippers have not "mischaracterized the Board's concern." Instead, 

Coal Shippers submit that UP has nol read the Bourd's July 2012 Decision correctly. 

That decision very clearly slates that the Board's concern was the "disconnect between 

the hypothetical cosl of providing service to ihese movements replicated by the SARR 

und the revenue allocated to those facililies."^'^ 

Moreover, even if the asserted disconnect involves the real world carrier's 

costs, UP offers no explanation, and offers no expert testimony, rebutting the expert 

'^ UP Reply at 6 n.6 (emphasis added). 

^^Id at 16. 
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showing Coul Shippers mude in their Opening submission that the Board's use of Phase 

III URCS variable costs does nol result in the systematic overstatement or understatement 

of variable costs, or revenue allocations based on those variable costs, under the A'fC 

methodology. 

• BNSF argues that a disconnect exists in cases where the residual 

incumbent originates carload traffic; the traffic is interchanged with the SARR; and then 

returned to the residual incumbent, 'fhe disconnect occurs, BNSF asserts, on this "hook-

and-huul" traffic because ATC assigns costs to the SARR (and revenues to cover those 

costs) that the SARR does nol incur: 

Complainants lypically assume that the SARR will 
operate as a "hook-and-hauf" ruilroad and therefore will not 
incur costs associaied with gathering carload tralTic for 
placement on trains, switching carload traffic in yards, train 
assembly and disassembly, and deliver)' of cars to their final 
destination, among others costs incurred by the incumbent 
railroad to provide carload service. While the SARR avoids 
these costs for carload trafiic, A'fC allocates revenues us if 
the SARR did incur these costs und MMM assigns 
responsibility for stand-alone costs among shippers on the 
SARR, including carload shippers, as if the SARR incurred 
these costs ^' 

BNSF's argument is wrong First, it mistakenly assumes that the SARR's 

costs arc relevant in the revenue allocation process Second, BNSF's assertions 

concerning ATC cost allocation arc incorrect. In ils hook-und-haul service example, 

URCS allocates origin and destination terminal costs to the residual incumbent (assuming 

it is providing these services) and A'fC allocates revenues based on these costs. See 

^'BNSF Reply at 16 
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Crowley/Fapp Reb VS ut 25.^^ 'fhird, in some instunccs, URCS muy ullocatc inter- and 

intrutruin (''I&l") switching costs to the SARR, which costs the SARR muy not incur, but 

Crowley/Fapp demonstruied in their Opening statement that the impact of these costs on 

ihe variable cosl allocution between the SARR and the residual incumbent is minimal, 

and BNSF ofl'crs no evidence to the contrary in its Reply.̂ "* 

• BNSF argues that Coal Shippers' demonstration that I&I switching 

costs are not significant in the hook-and-haul traffic revenue allocation process "is beside 

the point."^' A disconnect occurs, according to BNSF, "because costs associated with 

carload traffic that arc avoided by the SARR ure not limited to URCS system-average l&I 

switching costs."^^ However, as Crowley/Fapp explain, this demonstration is exactly the 

point: 

Any perceived disconnect cannot relate to differences 
between how the SARR and the incumbent operate since their 
operations ure essentially the same. Where the incumbent 
provides overhead scr\'icc, the SARR provides overhead 
ser\'ice on the selected traffic us well. Moreover, one of the 
Inrgest efficiency fuciors thut drives the dilTcrencc between 
costs for irainload and non-lruinload traffic is interchange 
costs.[J But, under the STB's A'fC approach, interchange 
costs between the incumbent and the SARR are removed 
from the A'fC calculation so any interchange related 
efficiencies ure eliminated The remaining primar>' difference 

^̂  Coal Shippers also demonstrated in their Opening Submission that the terminal 
switching costs URCS assigns to carload traffic are more than 4.5 times greater than the 
terminal switching costs assigned to unit train traffic, a fact that BNSF does not dispute. 
See Crowley/Fapp Reb. VS at 25. 

" See Crowley/Fapp Reb. VS at 25. 

^''BNSF Reply at 18. 

""Id. 
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between trainload und non-truinload costs comes back to l&l 
related switching costs, which we showed in our OVS has no 
real impact. 

Crowley/Fapp Reb VS ul 26. 

• Finally, BNSF argues that a disconnect exists because "the 

incumbent's costs for the portion of the ser\Mce replicuicd by the SARR are nol accurately 

determined by using system-average URCS costs for the entire movemcni."^^ Like the 

UP, BNSF offers no dcmonsirulion, or expert testimony, to support its counsel's claims 

that URCS costs arc nol producing "accurate'' determinations. However, BNSF appears 

to be interested in making movement-specific "adjustments'" to URCS costs,^^ so the 

asserted "disconnect" appears to be simply the "disconnect" that exists in any case where, 

us here, the Board has directed that system average costs not be adjusted to reflect 

movement-specific characteristics. See Crowley/Fapp Reb. VS at 25-26.^" 

2. The Railroads' Filings Undercut the Board*s 

"No Means of Correcting or Minimizing" Claim 

Even if some fomi of "disconnect'" did exist, the Board does not, as it 

proposes, lack any means of "correcting or minimizing the bias crcuted by the 

" B N S F Reply at 17 

' ' I d . 

'^ Coal Shippers note that the Railroads submitted no expert testimony in their 
Opening submissions. Only the AAR submitted expert testimony on Reply, a short 
verified statement tendered by Michael Baranowski ("Baranowski Reply VS"). Mr. 
Burunowski's Reply Verified Staiemeni devotes only one page to the subject of cross
over traffic limitations, and his testimony is limited to a coneeptuul discussion of cross
over traffic that neither acknowledges nor aUempts to rebut Crowley/Fupp's 
demonstration, set forth in their Opening Verified Statement, that there was no 
"disconnect'' using URCS Phase III variable costs in the ATC revenue allocation 
methodology. 
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disconnect" other than limiting the use of certain forms of cross-over traffic.̂  This 

conclusion is fially at odds with the Board's prior statements in its June 2011 AEPCO 

decision.̂ ** 'fhe Railroads' Opening and Reply submissions also fail to provide any 

justification for the Board's "no means of correcting or minimizing" claim, 'fo the 

contrary, the Railroads' submissions actually undeniiine the Board's claims because the 

Railroads concede that the Board could address any perceived "disconnects" through 

adjustments to URCS. 

n. The Board's June 2011 AEPCO Decision 

'fhe most glaring omission in the Board's discussion of cross-over traffic in 

the July 2012 Decision is the Board's complete silence regarding its June 27, 2011 

decision in AEPCO In that prior decision, the Board explained that it was "concerned" 

with how the parlies developed variable costs for carload and multi-car ser\'icc, and the 

Board instructed the parties to submit revised Maximum Markup Methodology 

("MMM'') evidence lo address the "improper costing of ihc traffic group discussed" in 

the decision: 

'fo develop the variable costs used to calculate the 
R/VC ratio for the movements in the traffic group, the parlies 
use URCS to apply the defendant carrier's unadjusted system-
average vuriublc costs to euch movement. FMaior Issues, slip 
op at47-48.J In the proceeding before us, the Board is 
concerned with how the parties have developed the variable 
costs for the traffic movements on the SARR submitted by 
AEPCO. Here, most of AEPCO's traffic group moves in 

''̂  See July 2012 Decision, ^\\p op al 16. 

°̂ See Ariz Elec. Power Coop., Inc. v. BNSF Ry. & Union Pac. R. R., NOR 42113 
{"AEPCO") (STB served June 27. 2011) {"June 2011 AEPCO"). 
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trainload service, but most of the variable costs calculated for 
that group are coslcd assuming it is moved in carload and 
multi-cur service. The defendants' evidence features this 
mismnich as well. In addition, defendants calculated costs 
based on system averages they developed for the SARR, as 
opposed lo Ihc defendants' own system averages. However, 
this approuch is inconsistent with Maior IssiLCS, which stated 
thut Ihe Bourd would use defendants* own costs for this 
purpose. Id. As a result, neither the complainant nor the 
defendants have provided un M M M calculation that we can 
use to reach a final result. In both cases, improper costing 
affects the I W C ratios and works its way into the M M M , 
affecting the final rate prescription. 

Accordingly, AEPCO is instructed to submit revised 
variable costs calculations, reflecting actual operating 
characteristics o f the movements on the SARR, for the traffic 
group submitted on rebuttal, by July 11, 2011. Defendants 
may reply to AEPCO's evidence by 14 days ufier its 
submission AEPCO may submit a rebuttul by 7 duys after 
the defendants' reply. Alternatively, the parties may submit 
joint evidence in accordance with the direction provided in 
this decision. The parties' submissions should be limited to 
the improper costing o f the traffic group discussed in this 
decision. 

June 2011 AEPCO, slip op. ut 2 (emphasis added). 

There is a profound and unexplained difference between ihe Board's ./u/ie 

2011 AEPCO decision and ils July 2012 Decision in this proceeding. In ils June 2011 

AEPCO decision, the Board never suggested thut il lacks any "means of correcting or 

minimizing the bias" associaied with the Board's standard costing system. Instead, the 

June 2011 AEPCO decision identified a perceived problem in the Board's SAC 

methodology and directed the parties to the case lo submit modifications to their existing 

evidence. While the modification that the Board addressed in June 2011 AEPCO 

pertained to cost calculations in the M M M process (rather than in the revenue divisions 

- 1 8 -



process), the Board's expressed "concern" relates to the same carload-versus-trainload 

"mismatch'" or "disconnect*' issue ihai the Board identifies in the instant proceeding with 

respect to A'fC divisions. 

b. The July 20/2 Decision Ignores AEPCO 

Despite the similarity of the cross-over traffic issues, the Board's July 2012 

Decision makes no reference whatsoever lo the June 2011 AEPCO decision. Instead, the 

Board observes without explanation that it lacks any means of "correcting or minimizing 

the bias thut is created by the disconnect" other than limiting shippers' use of cross-over 

traffic. See July 2012 Decision, sWp op. a{ 16. Coul Shippers respectfully .submit that the 

Board's failure to address its own prior decision raises serious questions regarding the 

merits of the Board's conclusion that il lacks any option other than precluding access to 

cross-over traffic. If the Bourd hud provided some insight into its perceived inability to 

rectify ils "disconnect" or had olVered some explanation of why it believes that the 

approuch it relied upon in June 2011 AEPCO would not be appropriate, Coal Shippers 

could have addressed that reasoning in their submissions in this case. The Bourd's fuilurc 

to provide uny explanation for its conclusion hus severely limited discussion directly 

responsive to whatever the Board's focus may be, particularly since all indications arc 

that the Board docs indeed have the means to correct or minimize any perceived bias 

c. The Railroads Contradict the Board's Claim 

Even beyond this deficiency in the July 2012 Decision, however, the 

Railroads' filings in this ease go one step further and affiniiativcly contradict the basis 
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for the Board's claim that it can only "correctlJ or minimiz|ej" the bias associated with 

the disconnect by restricting the use of cross-over trulTic. 

CSX'f und NS confirm in their Reply evidence thut the Bourd is wrong to 

cluim that it lucks any means to "correct[J or minimiz[ej'' the effect of the supposed 

disconnect. Specifically, the eastern curriers expluin that "[sjevcral shipper eommcnlers 

and CSXT/NS appear to be in general ugrecmcnl that cross-over traffic could be allowed 

without additional limits, //revenue allocations between the SARR and the residual 

incumbent were done properly.'' CSXT/NS Reply at 21 (emphasis in original). 

Similarly, BNSF explained in its Opening submission that "|i|t might be 

possible to correct some of the distortion arising from the use of carload traffic as cross

over traffic by adjusting the vuriublc cost calculations used in the revenue allocation and 

MMM calculations."' BNSF Op. ul 12. BNSF udded thui in the AEPCO cnsc, BNSF and 

its co-defendant, UP, "proposed such an approach.'"'^' BNSF goes on to stale that it 

would be "simpler" und more "direct" to disallow the use of carload cross-over trafllc. 

but it is evident that BNSF's submission contrudicls the Board's claim that it is not 

possible to address the "disconnect" directly.^^ 

^' Id Ul 12-13 (citing Defendants' July 19, 2011 Response to AEPCO's Revised 
Variable Cost Calculations, S'fB Docket No. 42113) 

'^ Id. UP's Reply submission also at least implicitly undercuts the validity of the 
Board's "no means of correcting or minimizing'" cluim. While UP never direcily 
uddrcsses the question of whether ihe Board is correct in claiming that it lacks any 
alternative solution other than limiting cross-over traffic, UP nevertheless tiltempts to 
divert the issue to a discussion of whether the Board must modify URCS, rather than 
evaluating whether the Bourd wus correct in cluiming that il lacks any means of 
eliminating ihe perceived disconnect. See UP Reply al 5. 
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Thus, each of the four major railroads has either explicitly or implicitly 

undercut the Board's supposition thut there is no wuy for the Board to correct or 

minimize the supposed disconneci other than banning certain forms of cross-over traffic 

C. UP is Wrong to Claim that the Focus of 
SAC Cases on Core Facilities is Illusory 

In ihcir Opening submission, Coul Shippers quoted the Bourd's Xcel 

decision in support of the proposition that "'[pjermitting |the shipper] to use cross-over 

truHlc in its SAC presentation . . . keeps the SAC analysis properly focused on the core 

inquiry - whether the defendant railroad is earning adequate revenues on the portion of 

Its rail system thut serves the complaining shipper."' Coal Shippers Op. at 32 (quoting 

.Yce/. 7 S.'f.B at 601) 

In its Reply submission, UP argues thut shippers (and indirectly the Board) 

are wrong to claim that the availability of cross-over traffic keeps the SAC analysis 

properly focused on the portion of ihe defendant's system thut serves the complaining 

shipper. See UP Reply at 4. Specifically, UP claims that SAC cases fail to focus on the 

core facilities used to serve the complaining shipper: 

'fhe "focus" that cross-over traffic supposedly permits is 
entirely illusor>', because the SAC analysis must still account 
for cver>' part of the defendant's system that serves the cross
over traffic - it just does so [through] a revenue allocation 
process 

Id. UP misstates the nature of SAC traffic groups and misses the point of the Coal 

Shippeis' uigument regarding the impact of the Board's proposed limitations on the 

scope of SAC cases. 

- 2 1 -



In particular, UP complains that the A'fC revenue allocation system 

considers the revenues and densities of each origin-lo-destination segment of a given 

cross-over traffic movement. To the extent that the existing revenue allocation system 

examines off-SARR densities on a per-segment basis, the associated burden is the result 

of the Board's decision to adopl A'fC and was nol the result of uny shipper requests 

But even more importanily, UP's argument overlooks the fact that if the 

Board requires shippers to broaden their systems to include origins and/or destinations of 

all SARR traffic, shippers will be forced to consider whether to add other traffic to their 

systems that moves only over what would be the residual incumbent in current SAC 

practice. See Otter Tail, slip op. at 8-10 (discussing the permissible inclusion of Shipper 

1, Shipper 2. and Shipper 3 truffic in SAC systems).^^ 

Since a complaining shipper would be required to build "core'' and "non-

core" facilities thut together could upproximute the full size of the dcfcndunt currier, the 

shipper would seek to include us much "Shipper 3" traffic in its system as possible to 

share the fixed costs of that system. Id., slip op. at 10; see also Xcel, 1 S.T.B. at 602 

("The cascading analysis could result eventually in a complainant having to replicate 

almost all of BNSF's system 'fhe scope and complexity of the proceeding would expand 

^̂  Shipper 2 traffic on a SARR system uses both core facilities and "secondary" 
facilities thut are "needed to serve Shipper 2 but not used by Shipper 1.'' Id., slip op. at 9. 
Shipper 3 traffic "uses only the secondary facilities and does not use the core facilities " 
Id., slip op. at 10; see also id. ("A hypothetical entrant in a contestable market who has 
decided to serve Shipper 2 and has constructed the secondary facilities would naturally 
seek to serve Shipper 3 to cover some of the capital expense of those secondary 
facilities."). 
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exponentially."). In a SARR system that is truly "focused" on the core facilities (where 

all forms of cross-over tralllc arc permissible), however, a shipper will not face the same 

incentive to include "Shipper 3" traffic from across ihe defendant's entire system. 

Accordingly, the scope and focus of a "Full-Defendant" SARR would greatly expand 

beyond the scope und focus of cu.ses under current rules. Xcel, 1 S.'f .B. ut 603 ("It is 

dilTicult to imagine the amouni of materials that would have to be produced and analyzed 

to put logciher ihe evidence needed lo design a railroad 10 limes larger, 'fhe number of 

disputed issues would also esealuic, and the operating plans and computer simulation 

models would become so complicated as lo risk being intractable.'') 

In addition, UP is wrong to suggest that the 8.091 81-route mile SARR in 

the DuPont'^ case presents the same type of situation as a '•Full-Dcfcndanl'' SARR under 

the Board's proposed cross-over iraffic limitations. See UP Reply ut 3. In the DuPont 

case, the "core"' facilities arc very large because the 26 different commodities that make 

up the issue traffic move between 138 different origin-destination pairs spread out across 

a substantial portion of the eastern United States. (Cross-over traffic accounts for 

approximately 79% of the DuPont SARR's traffic by revenue) 'fhe effect of the Board's 

proposed cross-over traffic limitations would be to create "Full-Defendant" SARR 

systems in which the vast majority of the lines likely would not be part of the "core 

facilities" used to serve the issue traffic. In DuPont, the effect of the Board's proposed 

cross-over traffic limitations would be to expand the already large SARR to (or near) ihe 

*̂' E. I. DuPont de Nemours & Co v Norfolk S Ry. NOR 42125 (Complaint filed 
Oct. 7. 2010). 
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full extent of the approximately 20,183-route mile NS system As Witnesses Crowley 

and Fapp explain, " j i | f DuPont could not use cross-over traffic in its SARR presentation, 

il would need lo reproduce virtually all of the NS's network." Crowley/Fapp Reb. VS at 

39; see also id. ("Assuming the [SARR's] route miles grew in proportion to the volumes 

carried would meun the |SARRJ would need to increase ils route miles to over 18,000 

miles.''). 

D. Banning Cross-Over Traffic Would be Particularly Inappropriate 
Since the Board Willingly Accepts Other Simplifying Measures 

While the Bourd's July 2012 Decision suggests that the Board is concerned 

about exact precision on variable cost calculations for ATC purposes, the Bourd 

nevertheless insists in olher contexts thut an admittedly imperfect approuch to other 

aspects of the SAC process is acceptable. 

For example, in Major Issues, the Bourd adopted a hybrid system for 

indexing operating expenses despite the acknowledged "roughness" of the approach: 

We acknowledge the roughness of our hybrid approach, but 
the inquiry itself, while necessary, is highly speculative in 
nature. Just us quantifying historical productivity was u 
challenging undertaking, predicting productivity of the 
existing rail industry is far more difficult, and predicting 
productivity of a hypothetical SARR even more so Yet the 
record supports the conclusion that a hypothetical, optimally 
efficient SARR would achieve future productivity 
improvements, even modest productivity in the short term. It 
IS the ultempt to quuntify ihe precise umount of such 
productivity in euch year of the analysis that produces the 
broad array of confiiciing expert testimony witnessed in this 
proceeding. At some point, an elaborate and expensive 
search for a more precise estimate of future productivity must 
give way to the need for a uniform, manageable approach. 
Predictability in regulation is an important goal. 
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Major Issues, slip op. at 46 (emphasis added). 

Accordingly, it would be improper for the Board to adopt limitations on the 

use of cross-over traffic in SAC cases because of u concern that a simplifying device muy 

huve some measure of imprecision. See Crowley/Fapp Reb. VS at 29 ("As we discussed 

in our OVS, all models inherently incorporate some level of imprecision. If the Board 

cannot accepi some level of imprecision in its modeling exercise, the exercise is doomed 

from the start.''). As Witnesses Crowley and Fapp explain, "|i|f one option is to include 

cross-over traffic whose revenue divisions may not be absolutely precise in every 

instance, and the olher option is lo exclude the cross-over traffic entirely, il is clear that 

retaining the iraffic, even with imperfect revenue divisions, will produce far more 

accurate, reliable SAC results than eliminating ihe traffic.'' Id. 

THE BOARD SHOULD NOT REPLACE MODIFIED ATC 

'fhe Board has always held that the ullocution of cross-over truffic revenues 

between the SARR und the residual incumbent should be ''reasonable and fair."̂ ^ For 

many years, the Bourd held that reasonable allocutions should be made using "market" 

" W Fuels Ass 'n. Inc. v. BNSF Ry, NOR 42088. slip op. at 14 (STB ser\'ed Feb. 
^,2009) {"WFA"). 
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principles.^'' However, starting in 2003, the Board held that reasonable revenue 

allocutions should be bused on "cosl[J . . . of service" principles '^ 

In ils decisions starting in 2003, the Board has adopted the following cost 

of service principles to guide its allocation of cross-over traffic revenues. 

• 'fhe costing methodology should use "the uciuul 
costs incurred by the | defendant | currier.'''*'' 

• 'fhe costing methodology should "refiect. lo the 
extent practicable, the defendant carrier's relative costs of 
providing service over each of the two scgments."^^ 

• 'fhe costing methodology should "avoid 
.illogical and unintended result[sr that confiict with other 
governing principles of railroad economics.'"* 

• 'fhe costing methodology should be one that can 
be "applied in all SAC cases, including in cases decided 
under [the Board's] simplified SAC procedures."'" 

Modified A'fC properly implements each of the Board's goveming cost of 

service principles, 'fhe other procedures preferred by the Railroads, and proposed 

Alternative ATC, do not. Under governing Board precedent, these other procedures 

'^ See Coul Shippers Reply ut 41-42 (citing cases). 

^' Id at 42-51 (citing cases). 

^̂  WFA 2007, sVip op.-M 12. 

^' 'H'/VI 2007, slip op. at 11. 

•«» Id. 

•" WFA, slip op. at 13 (STB served Feb. 18, 2009). 
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cannot be substituted for Modified A'I'C because they arc not "demonstrably superior" to 

Modified A'fC."*^ 

Modified ATC can be improved, however, by changing the method used to 

culculutc totul fixed costs. In uddition, other procedures arc available that would be 

superior to Alternative A'fC 

A. Modified ATC is Superior to the Railroads' 
Preferred Approaches 

Modified A'fC is superior to the approaches supported by various 

Railroads, including Original ATC, SARR cost-based methods, und ECP 

1. Modified ATC is Superior to Original ATC 

Several Railroads contend thut Original ATC should be used lo set cross

over truffic divisions because, Ihey claim, Original ATC is superior to Modified A'fC'^ 

However, these Ruilrouds simply repeal arguments the Board has previously - and 

correctly - rejected 

'fhe Board first attempted lo apply Original ATC in two pending rule cases. 

WFA and AEP Texas, 'fhe Board found thai the application of Original A'fC produced an 

•'̂  WFA, slip op. Ul 10 (S'fB ser\'cd June 15, 2012). CSX'f/NS argue that Modified 
A'fC was "rejected"' by the United Slates Court of Appeals for the District of Columbia 
Cireuil in BNSFRy. v. STB, 604 F.3d 602 (D.C. Cir. 2010) CSX'f/NS Reply ut 22 n.4. 
This assertion is manifestly wrong. The D C. Cireuil remanded, without vacating, the 
Board's decisions in WFA adopting Modified ATC because the Court found thut the 
Bourd had inudvcricnlly failed to address one of BNSF's criticisms of Modified ATC. 
See id., 602 F.3d at 613. 'fhe Board supplied this explanation in its June 15,2012 
decision in WFA 

""̂  See AAR Reply at 8 (''the AAR does nol believe thut the Bourd has identified a 
true need to modify the Original A'fC methodology"); CSX'f/NS Reply at 23 ("Original 
ATC . . . IS ihe best allocation method the Bourd has proposed to date''). 
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''illogical and unintended result" in each case - the ullocution of revenues to some 

movements over high-density segments thut were less thun the incumbent carrier's 

variable costs for providing ser\Mce over these high-density segments while, at the same 

time, allocating revenues that exceeded the incumbent's variable costs for providing 

service over the low-density segments.*''* 

To avoid this "illogical und unintended result,"' the Bourd decided to apply 

u refined version of A'fC - Modified ATC - to set cross-over traffic divisions in WFA 

und AEP Texas Under Modified A'fC, revenues are first allocated to cover variable 

costs, und contribution is ullocated using the Original ATC procedure.''^ 

'fhe Board concluded that Modified A'fC was superior to Original A'fC 

because it uvoided these "illogical and unintended results," avoided impermissible cross-

subsidies, and wus fully consistent with the Board's over-riding objective of developing u 

''non-biused, cosi-bused method"' to set cross-over trulTic revenues: 

'fo uvoid such un illogicul and unintended result, we 
make a necessary refinement to the A'fC approuch here. 
Instead of applying A'fC allocution procedure to total 
revenue, we will apply the same allocation procedure to total 
revenue contribution (i.e.. revenue in excess of variable cost 
as calculated by URCS) 

This refinement is reasonable and consistent with our 
objective in Maior Issues, 'fraffic must cover its variable 
costs before it can be expected to make any contribution to 
joint and common costs, 'fhcreforc, the objective is how to 
allocate the revenue contribution (if any is available) between 

"•* See WFA 2007, slip op. at 14; WFA, slip op. at 4 (STB served Feb. 29, 2008); 
WFA, slip op. ut 13 (S'fB served Feb. 18. 2009); AEP Texas, slip op at 15. 

' ' I d 
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the facilities replicated by the SARR and those of the residual 
incumbent. While the language in Maior Issues to explain the 
basic A'fC approach led the parties to allocate total revenue 
rather than total revenue contribution, we did not contemplate 
this situation, where u procedure would result in other truffic 
on the SARR cross-subsidizing those cross-over movements 
with on-SARR revenue allocations below variable costs. 
Such a result would plainly confiict with our express purpose 
to find a non-biased, cost-bused method. See Muior Issues ut 
32.-' 

CSX'f/NS urgue that the Board's analysis is fiawed because complainant 

shippers can remove low rated traffic from their traffic groups, 'fhe Board correctly 

rejected this argument in WFA and AEP Texas The Board ruled that "[t]he fairness of 

the revenue allocution method should not. require[] the complainant lo drop the traffic 

that the incumbent railroad presumably finds worthwhile to handle ut the current rulc.'"'^ 

'fhe Board also held that shippers pursuing relief under the Simplified SAC standard do 

nol have the option of dropping low rated traffic.'*'* 

CSX'f/NS also argue thai upplicution of A'fC to low ruled movements does 

nol produce illogical results because, ihcy ussert, SARR costs are less than the 

incumbents' variable costs. The Board also rejected this contention in WFA and AEP 

Texas, 'fhe Board held that ihe A'fC methodology must "take into account operating 

expenses"' incurred by the defendant carrier."*' 

' " 'H ' /VI 2007, slip op. at 14. 

'" WFA, slip op. at 4-5 (STB served Feb. 29, 2008) 

^' WFA, slip op. at 13 (STB served Feb. 18, 2009) 

*̂  WFA, slip op at 5 (STB served Feb 29, 2008) 
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Finally, CSXT and NS, like BNSF, were supporters of the Density 

Adjusted Revenue Allocation (DARA) mcthodolog}',^" and the Board's discussion in 

WFA and AEP Texas of the inconsistent positions taken by BNSF applies equally to the 

positions now advocated by CSX'f and NS: 

We note that BNSF's position here is inconsistent with 
the position it took in the Xcel ease, where it advocated a 
revenue allocation approach called the Density Adjusted 
Revenue Allocation (DARA). 'fhe first step of DARA would 
have been to allocate revenue associaied with directly 
attributable costs as measured by the Board's Uniform 
Railroad Costing System (URCS). The second step would 
have involved allocating contribution (total revenue less total 
URCS operating costs) in accordance with economies of 
density. BNSF argued that its approach would have allowed 
complainants to take advantage of economies of density, but 
at the same lime provide for an "even-handed" allocation of 
revenues. It expluincd ihut "|l]he evenhandedncss 
of DARA derives from the fact that // assures that both on-
SARR and off-SARR segments of cross-over movement will 
cover their attributable cost, while giving both u 
compurable opportunity to cover their unaltributublc costs." 
'fhe refinement to A'fC we udopted in this cuse is very 
similur. Il provides an even-handed revenue allocution by 
ensuring thut the revenue division for both on-SARR und off-
SARR segments will cover vuriublc (i.e. attributable) costs 
(calculated using URCS) before allocating any remaining 
revenue that would be avuiluble to cover fixed (i.e. 
unaltributublc) costs.'' 

'° See, eg., Duke Energ)' Corp v NorfolkS. Ry., 1 S.T.B. 89, 106-08 (2003) 
{''Duke/NS'% Duke Energy Corp. v CSX Transp., Inc.. 7 S T B 402.423 (2004). 

' ' WFA, slip op. at 5 (STB served Feb. 29, 2008) (footnotes omitted) (emphasis in 
original) 
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The Board went on to hold that "the Board concluded that this second step 

I in DAl^l was fiawed in that il did nol adequately account for economics of density - u 

fiaw that we corrected with Ihe ATC upproach.""'̂  

2. Modified ATC is Superior to Efficient Component Pricing 
and Revenue Allocations Using SARR Costs 

In ils Opening submission, UP urged the Board lo utilize BCP lo allocate 

revenues on cross-over tralTic. As Coal Shippers demonstrated in their Reply 

submission, the Bourd has repeatedly rejected ECP because "cross-over truffic could not 

provide any contribution to the threshold, joint and common costs'" incurred by the 

SARR '^ Modified A'fC is superior lo IZCP because it does permit cross-over tralTic to 

provide contribution to the threshold, joint und common costs incurred by the SARR. 

In ilicir Opening und Reply submissions, CSXT and NS urge the Board to 

set cross-over traffic revenues ''us|ingj the SARR's variable costs rather than the carrier's 

system average URCS costs.'"''* 'fhe Board has consistently rejected this approach 

because the costs to be used in A'fC are the incumbent's costs, not the SARR's costs.'' 

'^ Id. ai 5 n.9. 

'^ See Coal Shippers Reply al 18-19 n.65 (citing Major Issues, slip op. al 37-39 
("ECP confiicls with |SAC| theory'" because, among other reasons, "cross-over iraffic 
could not provide uny contribution to the threshold, joint and common costs" incurred by 
the SARJ<)). 

''*5ee CSX'f/NS Reply at 21. 

" See, e.g, WFA 2007, slip op. ut 12 ("the ATC method . . is keyed to the 
defendant carrier's relative costs of providing service'') (internal quotation murks 
omitted); AEP Texas, slip op at 13 ("the ATC revenue allocation we use here properly 
focuses on determining the relative costs to the defendant carrier of handling the 
movement on each part of its system''); WFA, slip op. at 13 (S'fB served Feb. 18, 2009) 
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Modified ATC is superior to the CSX'f/NS approach because it relies on the incumbcm's 

variable costs, nol the SARR's vuriublc costs, to ullocatc cross-over traffic revenues. 

B. Modified ATC is Superior to Alternative ATC 

Coal Shippers demonstrated in their Opening submission that Modified 

A'fC is superior to Alternative A'fC because: 

• Alternative A'fC produces illogical and 
unintended results when applied to low contribution moves, 

• Alternative A'fC produces illogical and 
unintended results when applied to medium und high 
contribution moves; 

• Modified A'fC properly weights economics of 
density; 

• It is inuppropriate to give more "weight'' to 
economies of density in the revenue allocation process; and 

• Constant changing of cross-over traffic revenue 
allocution methodologies to decrease SARR revenues is 
manifestly unfair lo captive coal shippers. 

'fhe Railroads offer nothing in their Replies that demonstraies that 

Alternative ATC is superior to Modified ATC. 

("the objective of A'fC is to refiect the defendant currier's relative costs of providing 
service over the relevant segments of its network"). 
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I. Alternative ATC Produces Illogical and Unintended Results 
When Applied to Low Contribution Moves 

The Board refined und replaced Original ATC with Modified A'fC because 

Original ATC produced "illogical and unintended resuli|s]"'^ when applied to low 

contribution moves. As Coal Shippers demonstrated in their Opening submission, these 

"illogical and unintended result|s|" arc simply illustrated by reference to a hypothetical 

move where total movement revenue equals $11 per ton, total movement variable costs 

are $10 per ton (S5 per ton on a high-density segment and S5 per ton on a low-density 

segment) und, under Originul A'fC, $6.25 per ton was ullocuted to the low-density 

segment und S4 75 was allocated to the high-density segment. See Coal Shippers Op., 

Verified Statement of'fhomas D. Crowley und Daniel L. Fapp ("Crowley/Fapp Op. VS") 

at 5-6. 

Original A'fC produces "illogical and unintended resull|s]'' because the 

high-density segment is allocated $0.25 per ton less than ils variable costs whereas the 

low-density segment is allocated $1.25 per ton more than its variable costs. Modified 

ATC corrects this "illogicul und unintended result" by first allocating S5 per ton in 

revenues to the low-density segment and S5 per ton in revenues to the high-density 

segment to cover each segment's variable costs, and then allocating the remaining fixed 

costs und profits using the A'fC metric. See Crowley/Fapp Op. VS at 6. 

"•' See WFA 2007, slip op. at 14; WFA, slip op. at 4 (STB served Feb. 29. 2008), 
WFA, slip op at 13 (STB served Feb 18, 2009); AEP Texas, slip op. at 15. 

- 3 3 -



Coal Shippers also demonstrated that this same hypothetical illustrates that 

Alternative A'fC also produces "illogical and unintended result[sl." Alternative ATC 

would allocate $5 per ton to the low-density segment and S6 per ton to the high-density 

segment, 'fhe result is thut the total movement contribution ($1 per ton) is ullocuted to 

the low-density segment, while $0 per ton is ullocuted to the high-density segment See 

Crowley/Fapp Op. VS at 7. 

'fhere is no logical reason why all movement contribution should be 

ullocuted to a low-density segment in cuses where the totul movement revenues exceed 

total movemcnl vuriublc costs Stated another way, the fundamental fiaw the Bourd 

identified when Original ATC was applied to low contribution movements cannot be 

fixed by the Board's proposed buck-end second step in Aliemutivc A'fC. See 

Crowley/Fapp Op. VS at 7 

'fhe Ruilroads do not address, much less refute, the fact thut Alternative 

ATC produces arbitrary allocation of revenues on low rated traffic. Indeed, in this 

regard. Alternative ATC is worse than the DARA methodology championed by the 

Railroads. Under the two step DARA procedure, after revenues were allocated to cover 

low-density segment and high-density segment variable costs, the low-density and high-

density segments were given "u compurubic opportunity to cover their unutlribulable 

costs."" 

" WFA, slip op. at 5 (STB ser\'cd Feb. 29. 2008) (internal quotation marks 
omitted). 
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Modified A'fC is supeiior to Alternative A'fC when applied to low rated 

movements because once revenues huve been allocated to the low-density and high-

density segments to cover variable costs, both segments are given "a comparable 

Opportunity to cover their unaltributublc costs.' 

2. Alternative ATC Produces Illogical and Unintended Results 
When Applied to Medium and High Contribution Moves 

Coal Shippers also demonstrated in their Opening submission thut 

application of Alternative A'fC produces illogical and unintended resulLs when applied to 

medium and high contribution moves because it fails to take into consideration scale 

economies: the fundumentui principle of ruilroud economics thut a carrier's profit 

increases as its average total cost decreases. For example, i f a carrier charged SIO per 

ton, and the average total cost for the move was $8 per ton, it would cam a profit of $2 

per ton. However, if the average totul cost decreased to $6 per ton due to traffic 

increases, the carrier's profit would increase to $4 per ton. 

In their Opening submission, Coal Shippers presented several hypothetical 

examples demonstrating that Modified A'fC properly ullocuted profits in accordance with 

basic principles of scale economies whereas both Original ATC, and Altemutivc A'fC, 

did not. One of these hypotheticul exnmples is reproduced here: 

' ' I d 
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1. 
2 

3. 

4. 
S 
6. 
7. 
8. 

Crowley/l-app Op. VS Tabic 3 
Cnmpu rison of Kcvcnuc 

iVlclh(Hlnlni!ic.s. Hvnnlliclicul. 

hci i i 

(1) 

Revenue 
High-Density Segment 
Toinl Costs 

Low-Dcnsity Segment 
Total Costs 

I ID Segment Division 
LD Segment Division 
HD Segment Profit 
LD Segment Profit 
Result 

Original and 
Altcrnnli%'c ATC 

(2) 

SIS.OO 
S6 2S 

S7.50 

S6 82 
S8 18 
SO 57 
S0.68 

Illogical 

Division 
R/VC = i.sa 

Modincd ATC 1 
(3) 

S 15.00 
S6 25 

S7.50 

S7 27 
$7 73 
SI 02 
SO 23 

L.ogicul 

Crowley/Fapp Op. VS at 25. 

In this example, the Modified ATC and Alternative ATC procedures were 

applied to u hypotheticul movement with an I W C ratio of 1.50. Application of 

Alternative A'fC produces an "illogical" result - profits on the low-density segment 

(S0.68 per ton) which arc higher than the profits on the high-density scgmcnl (S0.57 per 

ton). However, application of Modified A'fC produces u 'Mogicul'' result: profits on the 

high-density segment ($1.02 per ton) are higher than piofits on the low-density segment 

($0.23 per ton). 

'fhe Railroads do not. because they cannot, dispute the basic principle that 

profits increase as average totul costs dccreusc. 'fhey also do not take issue with the 

calculations made in Coal Shippers' hypotheticuls. Nevertheless, the Railroads raise 

several misguided diversionary arguments: 
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• BNSF argues that "it makes no sense to think about the relative 

profitability of two segments of an integrated through movemeni."^^ This argument is 

simply a recycling of the long-discredited argument that the Board cannot allocate 

revenues between on-SARR and off-SARR line segments of a through movement, 'fhe 

Board certainly can calculate both the costs, and profits, ussociuled with euch segment of 

u through movement, in its revenue allocation procedure. Modified A'fC does so in a 

reasonable and logical manner; Allcmalivc A'fC does nol. 

• The AAR argues that "profit cannot be measured by comparing 

revenue to variable costs for individual movements.'''*' According to the AAR, a carrier 

earns no "economic profits" until the carrier is revenue adequate, / e., until "a railroads' 

revenue exceeds ils totul variable and total fixed costs, including its cost of capital "̂ ^ 

This ridiculous definition of profitubiliiy hus never been used by the Board" or by AAR 

member companies.'*'' 

"BNSF Reply at 21. 

See, e.g.. Major Issues, slip op. ut 28 ("UP urgues thut . . there is no busis for 
ulloculing contribution from u movemcnl umong different segments"). 

*̂ AAR Reply ut 9 n.8 (internul quotations omitted). 

" Id. UP makes the same argument. See UP Reply at 8. 

'*'' See, e g , Major Issuer, slip op. at 36 (defining "'profit' from the entire 
movement" as "revenue in excess of variable costs"). 

*''' See, e.g.. Matt Rose Meets with Workforce at Town Hall, Powder River 
Rcficction, Scpt./Oct. 2003 at 6 (BNSF CEO refers to BNSF's Powder River Basin coal 
iraffic us "ihc most profitable commodity we haul"); Crowley/Fapp Reb. VS at 9-11. 
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Movement profitability is determined by compuring movement revenues to 

movement costs, regardless of the overall revenue adequacy status of the individual 

carrier. As Crowley/Fupp explain: 

If revenue exceeds variable costs, there is contribution. 
If revenue exceeds average variable costs plus average fixed 
costs, there must be un uveruge profit on the movement II is 
illogicul und disingenuous to urgue thut one cun calculate the 
average variable costs, average fixed costs and ATC for a 
movement, but not the profitability for that movement. Once 
the decision is made to ullocutc unattributablc fixed costs to 
specific movements when determining A'fC, one cannot 
unring ihe bell and say anything exceeding the movemeni's 
A'fC IS not allocated profit.*"'̂  

• BNSF, AAR and UP urgue thut the Bourd "rejected" Coul Shippers' 

"profitability" arguments in Major Issues.^ 'fhey specifically point to the Board's 

discussion in Major Issues where the Board stated that the mileage-bused MSP revenue 

allocation method '"allocates too much revenue to high-density lines, and not enough to 

lighter-density lines.''^^ 'fhe Board's finding that MSP over-allocated revenues to low-

density lines is nol relevant to the present discussion. 

Moreover, it appears what BNSF. AAR und UP arc really arguing is that 

Modified A'fC should be rejected solely because it allocates more revenues to high-

density segtnents than Alternative ATC However, that is not the goveming test. As 

discussed above, the governing test is whether ihc revenue allocation method produces 

reasonable results in a manner thai takes into account economies of density and does not 

" Crowley/Fapp Reb. VS at 11. 

^ See BNSF Reply at 22; accord AAR Reply at 9; UP Reply at 9. 

*' Major Issues, slip op. at 35 
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produce illogical results. Modified ATC is superior to Allernutivc A'fC because il does 

not produce illogical allocations of movement profit on medium and high rated traffic. 

• UP argues that ''|i|f a complainant wants its SARR to capture the 

incumbent's 'profits' associated with a particular movement, il can do so by accounting 

for the full costs of handling thai traffic from origin-to-destination on the incumbent's 

network.' Modified ATC does properly account for "the full costs of handling" cross

over traffic. However, what UP really appears to be arguing here is thai shippers should 

eliminate cross-over traffic by building massive SARRs that provide origin-to-

destinatioii/intcrchange service for all trulTic group members, 'fhut upprouch would 

vitiate SAC as a viable regulatory remedy for most (if not ull) coal shippers. 

3. Modified ATC Properly Weights Economics of Density 

'fhe two step Modified A'fC method first allocates movement revenue to 

cover variable costs, and then ullocutes contribution using ATC 'fhe first step in 

Modified ATC uses vuriublc costs as the allocation metric because variable costs are not 

sensitive to economics of density.''^ 'fhe second step alloculcs movement contribution 

using A'fC. 

BNSF argues that "|b|y taking account of variable costs in both steps. 

Modified A'fC undeniably gives undue weight to variable costs and dilutes the impact of 

*̂* UP Reply at 9-10. 

'̂̂  See Crowley/Fapp Op. VS at 14. 
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economies of density "'** BNSF's eonientions here are wrong. Modified A'fC gives 

proper weight to variable costs and docs nol "dilute" economies of density. 

As BNSF itself has long recogni/.ed, cross-over traffic revenue allocation 

should be a two-step procedure.^' Under step one, revenues arc allocated to cover 

variable costs 'fhe proper metric lo make this allocation is variable costs. It is improper 

to use a density metric in step one because variable costs do not change based on changes 

in density. Modified A'fC properly utilises variable costs in Step 1. 

In step two, contribution is allocated using A'fC. A'fC takes into account 

economics of density and diminishing returns thereto. ATC must contain u variable cost 

component because the variable cost serves as the constant to measure diminishing 

economics of density, i.e., as densities increase, the fixed cosl per ton declines, while the 

variable cost per ton remains the same.̂ ^ 

Modified A'fC's two step revenue allocution procedure, including its 

weighting of variable costs, is superior to the Alternative A'fC's two step procedure 

because, unlike Alternative A'fC, Modified ATC produces reasonable, logical revenue 

allocations when applied to low, medium and high rated traffic movemenis. 

™ BNSF Reply at 20. 

" See WFA, slip op. at 5 (STB served Feb. 29, 2008). 

" See Crowley/Fapp Op VS at 12 BNSF argues that "economies of density . . . 
are reficeied only in fixed costs." BNSF Reply at 18. 'fhis argument is the same 
argument that BNSF made in support of DARA, and which the Board properly rejected. 
See WFA, slip op. at 5 (S'fB served Feb. 29, 2008). Proper measurement of economics of 
density must rcllecl diminishing returns ihercio, which requires inclusion of a variable 
cost component. See id at 5 n.9. 
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4. It is Inappropriate to Give More "Weight" to Economics 
of Density in Ihc Revenue Allocation Process 

The Railroads argue that Modified ATC should be adopted because it gives 

more weight to economies of density, 'fhis increased weighting comes about, according 

to the Railroads, because Alternative A'fC applies the ATC metric to total movement 

revenue (subject to some exceptions) whcreus Modified A'fC upplies the ATC metric 

only to movemcnl contribution. 

'fhe Ruilroads argue that it is uppropriuie lo give more weight to economics 

of density becuusc. ull other things being equul, Altemutivc ATC will ullocutc more 

revenue to low-density segments thun Modified ATC. This is critically important 

because, the Railroads contend, application of Modified A'fC will ''leav|e] lower density 

lines, which are necessary to support the cross-over iraffic. without sufilcicnt revenue lo 

cover their costs."" 

The Railroads cite no empirical evidence to support their claim that 

application of Modified A'fC has, or will, result in the allocation of revenues to low-

density segments that do not cover low-density segment costs, 'fhe fact that Modified 

ATC muy allocate less revenues to low-density lines does not mean thut the revenue 

ullocution will be insufficient to cover low-density segment costs. It just means that it 

will be allocated less revenue See Crowley/Fapp Reb. VS at 8. 

" U P Reply at IOn.8. ylccoz-f/BNSF Reply ul 18-19; AAR Reply ul 9-10, 
Baranowski Reply VS at 11; CSXT/NS Reply at 24 
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Moreover, as Coal Shippers have emphasized throughout this proceeding, 

none of the A'fC procedures is allocating costs.̂ ** The procedures use cost metrics to 

allocaic revenues, 'fhe amount of revenue allocated to low-density lines - and the 

ensuing amouni of cost coverage - necessarily tums on many factors other than the 

allocation metric, including: the composition of the tralTie group, the level of real world 

revenues being charged to members of that traffic group and the low-density line costs." 

In the end, the Railroads' argument boils down lo the proposition that the 

Board should adopt Alternative A'fC for one reason and one reason alone: it ullocutes 

more revenue to low-density segments '** However, that is not the governing standard 

here. Modified ATC is superior to Alternative A'fC because it reasonably takes into 

account economies of density, and produces logical revenue allocations that conform to 

all governing economic principles. 

5. Constant Changing of Cross-Over Traffic Revenue 
Allocation Methodologies tu Decrease SARR Revenues 
is Manifestly Unfair to Captive Coal Shippers 

AAR argues that the Board's constant changing of cross-over tralTie 

revenue ullocution methodologies is u wise regulatory practice because "it uppcurs thut 

the Board has simply attempted to improve ils revenue-allocation methodology."^^ 'fhe 

''' See, e.g., Crowley/Fapp Reb. VS at 8. 

' ' Id . 

" See, e g., CSXT/NS Reply at 24. 

" AAR Reply ut 12. 
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Bourd's proposed Allernutivc ATC approuch is not un improvement but a major step 

backward in equitably ulloculing cross-over iralVic revenues. 

In addition, it is ver>' important for shippers lo know - before they start 

configuring their SARRs - what cross-over irufilc revenue allocation mcihodology will 

be employed in their case. Without this knowledge, shippers simply cannot model 

SARRs that "maximize revenues while minimizing costs."^" Consiant changing of 

revenue allocation methods prevents shippers from '^knowing the rules of the gume," and 

requires substantial expenditures of time, effort and cost in proceedings such as this one. 

C Suggested Alternatives 

In their Opening submi.ssion, Coal Shippers asked the Board to find thai 

Modified A'fC was superior to Alternative ATC. Coul Shippers also proposed a 

correction to Modified A'fC - Corrected Modified ATC - that would improve the 

accuracy of Modified ATC's calculation of loial fixed costs. If the Board decided not lo 

continue to use Modified A'fC or Corrected Modified A'fC, Coal Shippers proposed two 

other cross-over traffic revenue ullocution approaches, 'fhree Step ATC and Vuriublc 

Cost Allocation. 

'fhe Railroads object to euch of these proposed alternutives. 'fheir 

objections are without merit. 

" See, e.g, Wis. Power & Light Co. v. Union Pac. R.R , 5 S.T.B. 955, 965 n.20 
(2001); Duke/NS, 1 S.T.B. ut 98 n. 11. 
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1. Corrected Modified ATC 

Corrected Modified ATC makes a simple and necessary change to 

Modified ATC: it corrects the Board's erroneous assumption that high-density lines and 

low-density lines have the same fixed costs per route-mile.^^ 

Corrected Modified A'fC ullocutes higher total fixed costs to higher density 

rail lines und lower total fixed costs to lower density rail lines, 'fhis correction is 

accomplished by calculating system average fixed costs per truck mile. This system 

average fixed cost per track mile would then be applied lo the miles of track along each 

segment and divided by the segment's annual tons to develop a fixed average cosl per 

ton. 

'fhe logic behind Corrected Modified ATC is simple and straight-forward. 

High-cost, high-density segments invariably have more track-miles than low-density 

segments, as high-density segments ure double, triple and sometimes quadruple tracked, 

whereas low-density segments may consist of only single track. Allocation of total 

system fixed costs on u truck-mile basis would produce the intended rcsuli: high-density 

segments would be allocated more total fixed costs per route mile than low-density 

segments because high-density segments have more track miles. See Crowley/Fapp Op. 

VS at 34-35. 

• AAR argues that fixed costs arc "the same on average for light-

density us for heavy-density lines "'^ While fixed costs would not var>' with output, the 

^̂  Coal Shippers expluincd in their Opening why the Board's decision to use route 
miles in ATC was incorrect and should be revised. See Coul Shippers Op. al 69-72. 
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allocution of fixed costs will vury by locution. See Crowley/Fapp Reb. VS at 14. For 

example, the fixed costs on u quudruple track line in the Powder River Basin will be 

higher than those on a single track branch line 

• AAR argues that the Board held in Major Issues that fixed costs are 

the same on light and heavy density lines."' 'fhe AAR does not address the fuel that prior 

10 Major Ijisues the Board reached the opposite result, / e.. fixed costs are higher on 

heavy density lines."^ Coal Shippers are asking the Board in this proceeding to revisit 

this issue bused upon the detailed record in this proceeding, and upon reconsideration, to 

adhere to the Board's earlier, and Coal Shippers submit, correct resolution of this issue 

• AAR argues that "even assuming arguendo that fixed costs did vary 

with density, 'Correct' Modified A'fC would overstate revenues for high density line 

segments because many types of fixed costs arc nol associated with track miles, and 

because even investment that is associated with truck miles docs nol Increase linearly 

with the number of track miles.''""* AAR is simply nitpicking here. Between 78 to 88% 

of URCS fixed cost caiegories are associated directly or indirectly with track miles,"'* and 

even in the absence of perfect linearity, road property investment and fixed cost elements 

will var>' by the number of tracks in a given locution."' For example, a double track 

"° AAR Reply at II . 

' ' I d . 
82 See Coal Shippers Op at 69-70. 

" AAR Reply Ul 11. 

"•* See Crowley/Fapp Reb. VS at 16. 

" ' ^ / a t 16-17. 
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locution muy cost something less thun two single truck locations due to ccrtuin economics 

that might be realized, but ihere is no doubt that a multiple track location will huve 

greutcr fixed costs than a single track location. See, e.g., Duke/NS, 1 S 'f.B. at 108. 

2. Three Step ATC 

On Opening. Coul Shippers presented 'fhree Step ATC us an alternative 

that is superior lo Alternative A'fC. Step 1 allocates revenues to cover the on-SARR and 

ofi'-SARR URCS Phase 111 variable costs. Step 2 allocates revenues lo cover on-SARR 

and off-SARR fixed costs using an allocation of loial system fixed costs on a track mile 

basis. Step 3 allocates uny remuming revenue on u variable cost basis 'fhree Step ATC 

is intended to address the fact thai revenues ure used by rutional firms for three prioritized 

purposes: coverage of variable costs; coverage of fixed costs, and generation of profit 

(defined here as excess revenue above total cosl)."'' 

'fhe AAR argues that 'fhree Step A'fC is fiawed because it "confiict[s] with 

the Board's determination that cioss-over tralllc revenue should be allocated on the basis 

of average total costs.''"^ Under this logic, only Original ATC should be used to set 

cross-over traffic divisions. The Board rejected this logic in boih WFA and AEP Texas. 

'fhe governing principal here is not adherence to Original A'fC, but, instead, the udoplion 

and use of cross-over trulTic revenue ullocutions that are reasonable, take into account 

economies of density, and do nol produce absurd results. 

'^ See Crowley/Fapp Op. at 31-38 

"'AAR Reply at 11. 
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3. Variable Cost Allocation 

In their Opening submission. Coal Shippers observed that the Board had 

adopied Original A ' fC in Major Issues becuusc the Board believed that economics of 

density had not been exhausted in the ruilroud industry. Coul Shippers further observed 

that the Bourd's own consultanls had determined in a recent study - the Chrislensen 

Updated Report - that economies of density in the rail industry had been exhausted."^ In 

light of these new developmenis. Coal Shippers proposed a very simple Vuriublc Cost 

Allocution Method that utilizes the Bourd's URCS Phuse III progrum to allocate cross

over tralTic revenues 

• AAR argues that the Christensen Updated Report is not relevunl 

because it 'Tocuscd on railroads us a whole, not individual line segments included in a 

rate complaint."'""* However, the Board itself'M'ocused on railroads as u whole" when i l 

decided to stop using the mileuge-based MSP cross-over traffic revenue allocation 

procedure. As the Board staled in Major Issues: 

'fhe MSP approach allocates revenues according to a cmde 
estimate of the relative variable costs of hauling the traffic 
over the relevant segments, rather than the total costs, 'fhe 
approuch therefore fails to take into account the defining 
characteristic of the railroad industry-economics of scale, 
scope und density. There is no reason to believe that 
economies o f density in this industry have been exhau.sted Yet 

' " See Coal Shippers Op. at 73-74. 

" ' I d , citing Laurits R. Christensen & Associates, Inc., An Update to the Study o f 
Competition in the U.S. Freight Railroad Industry (Jan. 2010) {"Christensen Updated 
Report") a{ 4-13. 

'̂ ^ AAR Reply at 12. 
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only under such an assumption would a mileage-based 
approach provide an allocation based on average total costs. 

Id., slip op. al 25 (emphasis modified) (footnotes omiued). 

Moreover, the industry is comprised of the sum of its pans. If, as the 

Christensen Updated Report found, economics of density have been exhausted on an 

industr>' level, the vast majority of rail lines must have exhausted available economics of 

density, including major rail lines used by most coal shippers. 

• AAR argues ihul ' '[i]f there were no remaining economies of density, 

complainanls would have no incentive to select a SARR route thut departs from the 

incumbent's route to take advantage of economies of densiiy.""' The AAR is jumbling 

concepts here. A SARR is a hypothetical construct thai is designed in part to "take 

advantage of economics of density.'' How a SARR is constructed says nothing about 

whether economics of density have been exhausted on real-world railroad lincs.^^ 

111. 

OTHER MATTERS 

A. The Uoard\s Propo.scd Changes to Simplified SAC 
and Ihc Three-Benchmark Test Arc Insufficient 

As Coal Shippers have explained in their prior filings, the Board should 

abolish rate cups in Simplified-SAC cases, should allow 10-year rate prescriptions, and 

' AAR Reply at 12 (internal quotation marks and citation omilted) 

'^ See Crowley/Fapp Reb. VS ut 21. In uddition, even when economics of density 
are exhausted, there can be logical reasons to reroute tralTic, including greater revenue 
potential on other line segments due to a different traffic mix. Id. al 21-22. 
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should retain the current RPI calculation procedures, 'fhe Board should also abolish rate 

caps, and should allow 10-yeur rule prescriptions, in Thrcc-Bcnchmurk cases. 

Coal Shippers noied in their Reply submission that while the Railroads 

otTcred a variety of arguments with regard to Simplified-SAC and 'fhrec-Benchmurk, 

"ihc bottom line is cleur: Ihe railroads have no interest in any changes to the Board's 

current regulatory policies that would help captive shippers.'' Coal Shippers Op. ut 22-

23. 'fhe Railroads' Reply filings maintain this same upprouch, suggesting that relief in 

Simplified-SAC and 'fhrec-Benchmark cases must be capped because those approaches 

arc too "crude" (CSX'f/NS Reply al 25), "less accurate" (BNSF Reply al 5-6), and "will 

never be as accurate as a Full-SAC test." UP Reply at 12 

'fhe Board recognized in its July 2012 Decision that ils goal of providing a 

simplified approach to rale relief wus not being met. See July 2012 Decision, slip op. ul 3 

("During IBx Purte No. 7051, we heurd concerns from stakeholders ihat the complexity, 

high litigation costs, and current limits on relief for simplified alternatives were 

dissuading parlies from bringing rate disputes to this agency."); id. (''Our goal is to 

encourage shippers to use a simplified alternative to a Full-SAC analysis thut is 

economically sound, yet provides a less complicated und less expensive wuy to challenge 

freight rates by discarding the requirement that shippers design a hypothetical railroad to 

judge a railroad's real world rates.''). IDcferring to the Ruilrouds' concerns about limited 

accuracy und downwurd rate "raicheting'' will not allow the Board to meet ils stated goal. 

Coal Shippers have explained that it is unlikely ihal shippers will bring 

Simplified-SAC and Three Benchmark cases even with the changes proposed by the 
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Board. See Coal Shippers Op. at 74-77; Coal Shippers Reply al 19-23. Eliminating the 

rale cups und extending ihe period of rate relief- while maintaining the current RPI 

approach - could provide some limited incentive for shippers to bring Simplified SAC or 

Three Benchmark cases, when confronted with excessive railroad rate dcmunds. 

B. Interest on Reparation Awards Should be Increased 

The Board proposes to raise the mieresi rule on shipper repurations from the 

90-day United States 'freasury bill rate (which approximates 0% in the current 

environment) to the prime rate (approximately 3.25% at the current lime). 

In their Opening submissions, Coal Shippers supported the Board's 

proposul because use of the prime rate is reasonable and consistent with FBRC's 

longstanding practice of using the prime rate to set interest on refunds required to be 

made by FIZRC- regulated companies.^' Coul Shippers also emphasized that interest on 

reparations in a Full-SAC case may become a moot point if the Board adopts its proposed 

Full-SAC proposals. 

'fhe AAR argues that the Board should nol follow FERC practice because 

"FERC administers a difl'crent regulator)' regime and its rate-making authorities arc more 

comprehensive than the Board.''^' In fact, us pertinent here, both FERC und the S'fB 

^̂  All shippers filing Reply submissions ugrce See, e.g.. Chlorine Shippers Reply 
ut 1; Grain Shippers Reply at 2-3; Chemical Shippers Reply at 7-9; ARC Reply at 3-5; 
CURE Reply ut 11-19. 

* Rate of Interest on Amounts Held Subject to Refund, Order Clarifying Order 
Nos 47and47-A,45 Fed. Reg 3888 (Jan 21, 1980) (codified al 18 C.F.R.'§ 35.19a). 

'̂ ^ AAR Reply at 19. 
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have the statutory authority to order regululcd entities to pay refunds to their customers,'^^ 

and both face the identical issue: what interest rates should apply on these refund awards. 

The AAR also argues thai ihe United States Court of Appeals for the Fiflh 

Circuit "did not endorse" FERC's choice of the prime rule in its decision affirming that 

choice." In fuel, the Court emphusizcd that FERC's choice of the prime rule was 

"eminently reasonable''^** and the portions of ihe decision cited by the AAR dealt with the 

Court's rejection of arguments made by gas pipelines and natural gas producers that 

FERC erred in not setting "a lower rule of interest" tied to "U.S. 'frcusury Note'' yields '̂' 

CSXT/NS cluim that the Board should not adopt the prime rate because, 

they assert, there is no evidence that the prime rate accurately renects real market-bused 

interest rates.'*"* CSX'I'/NS's assertion that banks can charge rates "al, above, or below" 

the Prime Rale {see CSX'f/NS Reply at 33 n.9) does nol undermine the basis of the 

Board's proposul. fhe Board is simply recognizing that the Prime Rale "may serve as a 

more appropriate rate" for calculating interest owed lo shippers than 'frcusury Bill 

^̂  See. e g., 15 U S.C. § 717e(e) (FERC may order refunds if il finds a proposed 
rate exceeds a reasonable maximum); 49 U.S.C. § 11704(b) (STB shall award repurutions 
if il finds u rule exceeds a reasonable maximum). 

" AAR Reply ul 19, citing United Gas Pipeline v FERC, 657 F.2d 790 (5th Cir. 
\9^\) {"United Gas Pipeline'). 

'" United Gas Pipeline, 657 F.2d at 794. 

'" Id. at 795. 

'°° See CSXT/NS Reply at 33-34 ("The assertion that the WSJ Prime Rate is the 
rate bunks charge 'their most creditworthy customers' (NPR^ at 18) is oAen repeated, 
but is simply incorrccl.'') (footnote omiiied). 
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rates."" l-ERC's long-standing use of the Prime Rate provides abundant support for the 

Board's determination 

C. The Bourd Has Failed tu Comply with the Regulatory Flexibility Act 

In their Opening submission. Coal Shippers demonstrated that the Board 

had misconstrued and failed to comply with the Regulatory Flexibility Act. See Coal 

Shippers Op ut 77-79 ("Since the requirements of ihe rule apply directly to shippers, 

some of whom arc small, the Board's ccrtificulion is defective, and the Board's July 2012 

Decision fails to comply with the requirements of the RFA, which precludes adoption of 

the proposed Full-SAC and Simplified SAC procedures."). Neither the AAR nor any 

individual Railroad submitted a reply lo Coal Shippers* demonstration. 

101 July 2012 Decision, slip op. al 18. 
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CONCLUSION 

Coal Shippers rcspecifully request that the Board decide the issues raised 

in this proceeding in the manner described in their Opening, Reply, und Rebuttal 

submissions. 

Respectfully submitted. 
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I. INTRODUCTION 

We arc 'fhomas D. Crowley and Daniel L. Fapp. We are the same 'fhomas D. Crowley 

and Daniel L Fapp thai submitted an Opening Verified Statement in this proceeding on October 

23, 2012. Copies of our credentials arc included as Exhibit No. 1 and Exhibit No. 2 to our 

Opening Verified Statement, respectively. Our Opening Verified Staiemeni ('*OVS") addressed 

the Surface 'fransportaiion Board's ("S'fB" or "Board'') proposal to modify ils nilcs related to 

various aspects of its three maximum rate procedures as identified m EP 715.̂  

Wc have been requested by Counsel for the Western Coal Traffic League ("WCTL"), 

Concerned Captive Coal Shippers ("CCCS"), American Public Power Association ("APPA"), 

the National Rurul Elcclric Coopcraiivc Association f'NRECA"), Western Fuels Association, 

Inc. ("Western Fuels"), and Basin Elcclric Power Cooperative, Inc ("Basin Elcclric") 

(collectively "Coal Shippers"), to address the December 7, 2012 Reply Comments of the Union 

Pacific Railroad Company's (''UP'"), ihc BNSF Railway Company's ("BNSF*'), ihc Association 

of American Ruilroads ("AAR"), including the Reply Verified Statement of Michael Baranowski 

(''Baranowski VS"), and the Joint Reply Comments of the CSX 'fransportaiion Company, Inc. 

and the Norfolk Southern Railway Company ("CSXT/NS"). Wc shall refer to UP, BNSF, AAR 

and CSX'f/NS collectively as C'lhc Railroads") 

The results of our review are summarized in the remainder of this Rebuttal Verified 

Statement and are organized under the following topical headings* 

II. Revenue Divisions 

III. Cross-Over Restrictions 

IV. Conclusions 

STB Docket No. EP 715. Rata Regulation Reforms, decided July 23,2012 {EP 715) 



II. REVENUE DIVISIONS 

In our OVS, we demonstrated ihal the S'fB's initial concerns that the application of the 

Original ATC fonnula resulted in over allocation of revenues to low-density lines were valid. 

Specifically, wc dcmonslrated that Original A'fC tnuisforms movements for which real-world 

revenues do nol exceed their cnd-io-cnd URCS variable costs (i.e., movements thai make no 

contribution to defray the incumbents' joint and common costs) into movements that make a 

contribution to defray ihe low-densiiy segment's joinl and common costs, while simultaneously 

failing to cover the high-density segment's variable cosis. In olher words. Original A'fC unfairly 

benefits low-density segments lo the disadvantage of ihc high-density segment The application 

of Modified ATC eliminated this glaring shortcoming inherent to Original ATC. 

While we acknowledged in our OVS that ihe proposed Alternate ATC formula would 

partially correct this particular problem, wc also showed thai ils application can lend to illogical 

results on both low rated and high rated moves Specifically, application of Altcrnale ATC on 

low rated moves where revenues slightly exceed variable costs can result in the illogical result 

where all movement contribution is allocated lo the low density segment. Similarly, application 

of Allernaiive A'fC on high-rated movements produces the counierinluilivc result that the low-

density scgmenl cams more per-milc profit than the high-density segment afier both segments 

have recovered their full (variable plus fixed) costs. 

The Railroads individually and collectively replied to our OVS with several unfounded 

and unsupported criticisms, and mischaracierizations of our evidence. Wc respond to the 

Railroads' critique below. 
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A. ALTERNATE ATC FAILS 
TO ADDRESS THE 
BOARD'S ORIGINAL 
INTENT IN MAJOR ISSUES 

In its reply comments, AAR cites Major Issueiî  in support of ihc use of Original ATC or 

Alternalc A'l C over Modified A'fC: 

''By allocaling revenues based on average total cosl, the Board's intent 
was to ensure that low density line scgmcnis, with their higher average 
total costs, are allocated relatively more revenue from each individual 
movement than the high density segments, because low density segments 
have fewer movements to help cover ihe fixed cosls."^ 

What the AAR failed to mention, however, is ihai all three ATC formulae meet this 

requirement. Low-density segments are allocaicd relatively more revenue than ihc corresponding 

high-density segments under Modified A'I'C just as ihcy arc under Original and Altcmutc ATC 

'fhe key difference is ihat Modified ATC makes this allocation while simultaneously adhering lo 

other important economic principals. Original and Alternate A'fC do not. 

AAR further claims that "Modified ATC • fails to achieve the Board's goals in 

allocaling cross-over iraffic revenue in relation to the defendant carrier's relative costs of 

providing service"'* In actuality, Modified ATC ensures that all segments' variable costs are 

covered before allocaling revenues lo defray joint and common costs to any segment. Original 

ATC docs nol. Moreover, iModified A'I'C ensures ihat revenues in excess of variable plus 

allocated fixed costs are allocated in a reasonable, equitable, and rational manner. Once again. 

Alternate A'fC does not. 

In a series of decisions following Major ls.sues, Ihc Board has made clear that its intent in 

Major Is.\'ues was to adopt a revenue allocation methodology ihai (i) reasonably allocated 

^ STI3 1 ^ Pane No 6S7 (Sub-No. I). Major Ixmia In Kail Rale Casci, served October 30, 2006 {"Major Issues") 
^ AAR Reply Comments, p. 10 
* AAK Reply Commenis, p. 9. 
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revenues between high density and low density segments, (ii) used ihc incumbent carrier's costs 

in making the revenue allocaiion, (iii) took into account economics of densiiy; (iv) did nol 

produce illogical or unintended results when measured by other basic principles of railroad 

economics; and (v) was suitable for use in both Full-Stand-Alone Cosl (''SAC') and Simplified 

SAC cascs.^ Modified ATC meets each of ihcsc objectives, but as wc explained in dciail in our 

OVS, Alternative ATC docs nol. 

B. ORIGINAL AND ALTERNATE ATC 
SYSTEMATICALLY BIAS THE 
REVENUE DIVISION RESULTS IN 
FAVOR OF LIGHT DENSITY SEGMENTS 

'fhe AAR claims that Modified A'fC "systematically biases revenue allocation in favor of 

high-dcnsiiy segments, apportioning them a larger share of revenues than is warranted.''^ BNSF 

makes a similar cluim ai page 3 of its Reply Comments, while also restating on page 16 of ils 

Reply Commenis that Modified A'fC "double count.s" variable costs. UP makes a similar 

assertions at page 10 of its Reply Commenis regarding alleged biases in Modified ATC, while 

also claiming thai wc never demonstrated Modified ATC would leave sufficicnl revenue for off-

SARR movements to cover their costs. 

These siatements arc incorrect and inconsistent with ihe dcmonsirations wc made in our 

OVS. Modified ATC docs nul bias revenue allocation because it produces reasonable and 

predictable results when applied to the entire universe of railroad movemenis In contrast, both 

Original and Alternate A'fC display clear bias when applied to nearly all railroad movemenis 

Original ATC is demonstrably biased in favor of low-density segments when applied to low-

' See, c g, Western Fuels Ass 'n tnc, and Basin Elecinc Power Cooperative v. BNSF Ry Co, Sl'13 Docket No 
'12088 (Sm Decision served Sepi 10,2007) al l l -H, (STB Decision served on Feb 29,2008) ai 4-S; (STB 
Decision served Feb. 18.2009 al 12-15, and (STB Decision served June 15.2012) al 6-10 
^ AAR Reply Comments, p 8. 
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rated movements, and Alternalc ATC is demonstrably biased in favor of low-density segments 

when applied to .some low-rated, and all high-rated movements ^ 

Indeed, the fact that Altcmate A'fC is being considered as a viable replacement for 

Original ATC is u clussic example of deiection bias. Detection bias arises when a narrow 

segment of ihe population is observed." When Alternate ATC is applied to the low-rated 

movements for which Original ATC is known to be a problem, it appears to be a viable solution 

10 the problem However, when Alternate ATC is applied in the full population of railroad 

moves It becomes apparent that while Altcrnale ATC effectively musks the bias inherent in the 

Original ATC on a narrow band of movements, il docs nol musk the bias on some low-rated and 

all high-rated movements. 

In our OVS, wc demonstrated thai Alternate A'fC does nol fully address the Original 

ATC formula shortcomings (bias), but rather hides them when applied to a narrow scgmcnl of 

the overall railroad movement population. When the STB first discovered ihe bias inherent in the 

Original A'I'C formula, it developed a .sound remedy for the unforeseen problem - the Modified 

A'fC formula, 'fhere is no need or justification for abandoning Modified ATC for an obviously 

fiawed Alternate A'I'C. The AAR simply wishes for low-dcnsity segments to be allocated us 

much revenue as possible. It has not, nor can it demonstrate that any specific amount of revenue 

is "warranted" on any move or sei of moves 

BNSF goes further and also makes a half-hearted aitcmpi to discrcdii the dcmonsiralion 

in our OVS that Alternate ATC "over weights" the fixed cosl component of ATC as revenues 

increase. Specifically, BNSF slates that: 

' See OVS. pp 22-23 
' The classic example involves diabetes und obesity. Doctors are more likely to screen for diabetes in pnlienis wJio 

arc overweight than in patients who are noi. The skewed detection efforts lead to inflnlcd diabetes niies among 
obe&e patients and detlaied diabetes rates among paiicnis who are nol obese. 
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•'Some of the [Crowlcy/FappJ Tables are pure nonsense. Table 2 of 
Crowley/Fapp purports lo show that Alternative ATC "over^ '̂eights" fixed 
costs by comparing the extent to which fixed cost nrc a percentage of total 
costs to ihc extent to which fixed costs are » percentage of revenue. This 
invented metric is meaningless The fact that fixed costs become a smaller 
percentage of revenue as revenues increase above totul costs is not an 
indication of "overu'eighiing." Although the Table does not report it, the same 
efrect occurs with variable costs, as revenues increase above total costs, 
variable costs also become a smaller pcrccniugc of rcvcnue. Messrs. Crowley 
and Fapp have therefore "dcmonstniicd" that both fixed and variable costs arc 
"overweighted."' 

BNSF distorts our position. Wc arc not demonstrating that '̂ hoth fixed und vnriuble costs 

arc 'overweighted."' On the contrary, wc arc demonstraiing that fixed costs arc over weighted 

while variable costs are underweighled. Since ihcre arc only two components being ''weighted'* 

in the formula, if one is over weighted then the other is necessarily under weighted. As the text 

surrounding ihc table in question makes clear, variable costs provide for a much more reasonable 

allocation metric than fixed costs to allocate ihe portion of revenues in excess of total costs. Wc 

show thai aficr revenues up to toial costs have been allocated, there is no longer any need to 

consider fixed costs, and in fuel by doing so ihe results arc demonstrably bia.scd in favor of ihe 

low-density scgmcnl. 'fhereforc, for any movement with revenues in excess of total costs, both 

Original and Altcmalc ATC, and lo u lesser extent even Modified A'fC, over weights fixed costs 

BNSF also rcsiatcs its claim thai Modified A'fC "double counts" variable costs. As we 

explained in our OVS, the double count contention is incorrect from an economic perspective 

because the purpose of Modified ATC is not lo allocate (or weight) cosis, but instead to 

equitably allocate revenues between the on-SARR and ofT-SARR portions in a reasonable and 

logical manner "* Modified A'fC is based on the simple and singular premise that the revenue 

required to cover variable costs associated with a given movement must be allocaicd between the 

* BNSF Reply Comments, p 21, note 40. 
"Sec OVS. pp. 15-18 
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on-SARR tind off-SARR portions of the movement before any contribution may be allocated. 

Only when variable costs arc covered can revenues above this level be considered. 

Importantly, the second step of Modified ATC does nol consider only the relative uveruge 

fixed costs of the two segments, 'fhis is correcl because the second step of Modified ATC is not 

intended to allocate average fixed costs between the parties - it is intended to allocate 

coniribution, which includes both fixed costs and revenues in excess of A'I'C using a metric thai 

accounts for economics of density and diminishing returns ihercto. Il would be inappropriate and 

theoretically unsound to allocate contribution bused solely on the relative fixed costs of the two 

scgmcnis in question 

Finally, Ul* makes the claim that all of the examples we included in our OVS relied upon 

single movements, and that wc failed to show the impact of the different revenue division 

methodologies when applied to all the cross-over traffic in a purlicular case " UP believes if the 

off-SARR impact was viewed on an aggregate basis, it would show that ihc off-SARR revenues 

would be insufficient to cover the segments' costs. 

Ul'*s argumenl is nothing but a red herring for two reasons. First, the underlying 

assumption of UP's argument appears to be the only tralfic that moves over an incumbcni*s 

residual line segments in a SAC case is cross-over traffic, and ihis cross-over traffic is 

responsible for all off-SARR segments' cosis. Such an assumption is false. The residual 

incumbent can have other traffic moving over off-SARR scgmcnis that never moved on ihe 

SARR, and which would contribute lo the joint and common costs of these off-SARR segments 

In other words, other traffic is also coniribuiing to these off-SARR segments and there is no way 

to lest whether an off-SARR line scgmcnis* costs arc fully covered without looking at all the 

traffic on those segments, including cross-over traffic coming of the SARR und traffic that never 

See UP Reply Comments, p 10, n 8. 
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moves on the SARR '̂  'fhe practical way to evaluate the impact of different revenue allocation 

processes is through individual movements as wc did in our OVS. 

Second . UP presents no empirical evidence demonstrating that application of Modified 

ATC, or the other alternatives to Original ATC and Alternative ATC we discussed in our OVS, 

to individual results in these movements not contributing sufficient revenues to cover a fair 

share of their off-SARR costs. It is important to emphasize here, as we did in our OVS, that 

Modified A'fC, and the other cosi-bascd methods under discussion in this proceeding, arc not 

allocating variable or fixed costs, bui instead arc using cost-based metrics to allocate real-world 

railroad revenues '̂  'fhe amount of revenue being allocated depends not just on the cost-based 

allocation metric, but the total amount of real-world revenue that is being allocated using ihe 

metric The fuel thai Modified A'fC docs nol allocate as much revenue on through movements 

with R/VC ralios greater than 1 00 to low densiiy lines (which can be residual incumbent lines) 

as Original or Allernaiive ACT docs not mean that Modified A'fC allocates insufficient revenues 

to cover a fair share of the costs associated with transporting ihc cross-over traffic on thai 

segment, it just means that it allocates less revenue than Original or Aliernative ACT*S. 

C. THE RAILROADS* 
CHARACTERIZATION 
OK OUR I'ROFITABILITV 
ANALYSIS IS ERRONEOUS 

In an allempi to discredit our Opening statements and supponing analyses, ihe Railroads 

repeatedly mischaracterizc our statements. For example, Mr. Baranowski states that afier a 

movement's calculated fixed cosl allocation has been covered, "The remaining coniribution 

'̂  Il is fur ihe same reason the STB found that requiring a shipper lo consinici u SARR wiihoui using cross-over 
iraffic would quickly devolve to requiring the shipper to recreate nearly the incumbent's enure system. As 
addiiionDl iraffic is added, il would become necessary lo test ihe down-siream impucis of that additional traffic until 
ending up m a cascading effect of lesling ihc impact on ihc incumbent's entire network 
"SecOVS. P. 17. 
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above variable cost - which Crowley/Fapp refer to as 'profit' (but is really coniribution to fixed 

costs).**''* Mr. Burunowski goes on-

'The revenues that a railroad cams on a movement in excess of the 
movemeni's variable costs arc noi a railroad*s 'economic profits.* 'fhey 
are the movement's contribution towards the railroad's fixed costs. If and 
only if a railroads* revenue exceeds its total variable and total fixed costs, 
including ils cost of capital, docs u ruilroud earn an economic profit. Thus, 
''profit" cannot be measured by comparing revenue to variable costs for 
individual movemenis.'''^ 

'fhe problem with Mr Baranowski's statement is two-fold. First, it is inconsistent with 

the Railroads' prior statements about the profitability of individual and collective movements. 

All of the Railroads have made numerous siaicmenis about the profitability of individual or 

collective commodity movements.'^ For example BNSF President und CEO Matthew Rose 

called the BNSF*s PRB coal movemenis "the most profitable commodity we haul."' ' UP (then 

CEO Richard Davison) made a similar comment about UP*s coal movements: 

'' ..bused on our all in cosl, capital requirement, 
whatever else goes into it to meet an acceptable 
profitability standard for us. As 1 said many, many 
times coul was the second most profitable 
commodity wc handle.**" 

The westem Class I railroads are not the only railroads making profitability claims about 

specific traffic, 'fheir eastern counterparts CSXT and NS are also measuring profits on individual 

'̂  Baranowski VS, p 9 Sec also related siaiemcnls at AAR Reply Commenis. p. 9; BNSF Reply Comments, pp 
19-22. UP Reply Comments, pp. 8-9. 

'̂  Baranowski VS. p 9, fn 7. Wc noie ihui Mr Baranowski is in cffeet saying thai a rail carrier cams no economic 
profits until ihc carrier achieves "revenue adequacy" as generally defined by the Board. 

" Baranowski's reference lo "economic profit" is really jusi an uiicmpi to misdirect the Board All of the ATC 
division methodologies we discussed in our OVS use the STB's URCS Phase III variable costs, which includes 
the current railroad indu!iir>' cost of capital in ihe return on investment components of ihe variable cosl esiimalion. 

" Mall Rose Meets with Workforce at Town I lall. E*owder River Reflection, Sepi./Oci. 2003 ni page 6. 
" 3Q 2003 Union Pacific llamings Conference Call - Final, Newsroom, Financial Disclosure Wire, October 23, 

2003 at page 8 
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movements and commodity groups. In discussing ils coal business, NS Chief Marketing Officer 

and Executive Vice Prcsideni Donald Scale stated: 

"And, I'll give you a couple more examples of that 
is in the fourth quarter alone, wc handled an 
increase of about 5,000 curiouds of udditionul coke 
and iron ore traffic It's good business, and it's ver>' 
profitable business for us. ."'^ 

Mr. Scale stated in a later conference call that specific inicrmodul movements are also very 

profitable for the NS 

In inlemiodul, and let me lake that first. In 
iniermodal, as I've mentioned in my commenis, wc 
continue to have increased local Eastern highway 
conversions that lend to be shorter-haul, profitable 
business...^" 

CSXT CBO Michael Ward also hud similar comments aboul the railroad's highly profitable 

domestic and export coal business: 

This is Michael, let me address ihat one, Muu. As 
we look, we look at - wc love our Coal business, 
we love our Ilxpori Coal business and we love our 
Uiiliiy Coul business. 1 think you're right, there was 
u mispcrception out ihere in the marketplace thai 
somehow thai Export Coal was extraordinarily 
profitable versus our regular Utility business. Both 
of them arc profitable and fairly similar in ihcir 
profitubility ^' 

Wc have included in our workpapers to this rebuttal verified staiemeni additional 

siatements made by the Railroads regarding movement and commodity specific profitability. 

'*4Q 2010 Norfolk Southern Corporation's [Earnings Conference Call. hllpV/seekmnalpha com/arliclc/248632-
norfolk-souiheni-s-ceo-disc»sse.s-fl4-20IO-rcsuU.s-eaminfis-call-iran.scripi?pan=sinele 

" 2Q 2012 Norfolk Southern Corporation Earning Conference Call htip //seekingalpha com/anicle/745S4l-norfolk-
southem-manugcincnt-discusses-Q2-20l2-rcsulis-camings-call-iranscript 

'̂ 3Q 2011 CSX Corporation lEaming Conference Call htip.//seekingalpha com/anicIe/300S99-csx-s-ceo-discus5cs-
q3-2011 •results-earnIngs-cail-iranscripi 
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Wc must assume that these various railroad execuiives arc not inicnlionally misleading ihcir 

customers, stockholders and the invcsiment community about their ability to calculate profits at a 

movement specific level, but rather they can and do measure profitability at levels well below the 

company-wide basis ullegcd by Mr. Baranowski ^̂  

Second, it was the S'fB that developed the concept of calculating ATC for individual 

movements, and by implication, individual movement profits. We refer to revenue above 

variable costs as coniribution, and variable plus average fixed costs as ATC Our dcfinilions of 

variable cost, fixed cost, total cosl, revenue, and coniribution are therefore consistent wiih the 

definitions the STB has used to frame the issue from its firsi discussions of the A'I'C 

methodology in Major Issues. If revenue exceeds variable costs, there is contribution. If 

revenue exceeds average variable costs plus average fixed costs, there must be an average profit 

on ihe movement It is illogical and disingenuous to argue that one can calculate the average 

variable costs, average fixed costs and ATC for a movement, but nol the profitability for that 

movement Once the decision is made lo allocate unattributablc fixed costs to specific 

movements when determining ATC, one cannot unring the bell and say anything exceeding the 

movements A'fC is not allocated profit. 

I). THE REVENUE DIVISION 
METHODOLOGY SHOULD 
CONTINUE TO BE BASED ON THE 
INCUMBENT'S RELATIVE COSTS 

CSX'f/NS Slate in their joini Reply Comments that-

" The funhur implicaiion of Baranowski's assertions uboui profiiabiliiy is thut a railroad company cannol be 
considered profitable until it is revenue adequate, e.g, generates a reiuni above all of iis costs, including cost of 
capiial, which is inconsisieni with the railroads' staiemcnis about their companywide profiiabiliiy. 
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"A proper cost-bused cross-over revenue allocution mcihodology would 
use the SARR's variable costs rather than the carrier's system average 
URCS costs."" 

As we discussed in our OVS, the Board correctly decided in Major /.vsues to utilize the 

incumbent's variable costs, not ihc SARR's variable costs, in allocating the incumbcm's cross

over traffic revenues. ^' 

E. ALTERNATIVE REVENUE DIVISION 
APPROACHES EXIST 

In response to the Board's invitation, our OVS included three alternatives to the Modified 

A'fC and Alicmativc ATC revenue division methodologies, 'fhe first alternative was Corrected 

Modified A'fC. In this model, the Modified ATC formula is applied, but the fixed cost 

component of total costs is adjusted to rcficci ihe fact that fixed costs per route mile arc not 

uniform across a railroad's system More specifically. Corrected Modified ATC fixed cosl 

allocations arc calibrated to refiect the higher relative fixed costs per route mile on high-density, 

multiple-track scgmcnis of rail This is done by basing the average fixed cost allocation on 

track-miles rather than routc-miles for the on- and off-SARR segments. 

We also discussed the use of a Three-Step ATC approach thai would allocate revenues 

bused on ihe ability of n movement to cover its variable and fixed costs Finally, wc suggested 

thut ATC is no longer required because the S'fB's own study indicated economics of density 

have been exhausted in the industry. 

All uf the revenue allocation methods wc reviewed in our OVS, including the Modified 

ATC, Corrected Modified A'fC, Three-Step ATC, meet the STB's twin principles for a fair and 

reasonable revenue allocution, first, ihcy ensured the on- and off-SARR segments variable costs 

" CSXT/NS Reply Commenis. p. 21. 
^ Sec OVS, pp 42-44 
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of service are covered before allocating any contribution available on the whole movement 

Second, they refiect ihe economies of density inherent in the railroad industry by basing the 

revenue divisions m part on each segmem's average fixed cosis. *̂ Moreover, we demonstraled 

in our OVS that the results of ihe proposed revenue allocutions were reasonable and logical 

across all ranges of revenues, not just the limited range around where a movement's revenues arc 

equal Its variable costs In contrast. Original A'fC produces unreasonable results on low rated 

movemenis und high rated movemenis, while Altemutivc A'fC produces illogical results on 

some low rated and all high revenue movemenis. 'fhe Railroads attempt to refute ihcsc 

methodologies by claiming ihut our approaches are inconsistent with S'fB precedent and railroad 

costing practices. In aeiualiiy, it is the Railroads* arguments that arc inconsistent and self-

contradictory as explained below. 

I. Corrcclcd Modified ATC 

The AAR, through Mr Baranowski, claims thut our Corrected Modified ATC is 

incorrect because allocating fixed costs on a track-mile basis makes less sense than allocating 

fixed cosis on a rouic-milc basis. However, he offers no quantitative analysis that supports his 

position. In fact, the argument he puis forth actually provides support for our proposal to 

ullocaie fixed costs ba.sed on track-miles. 

Mr Baranowski stales, "Costs that Messrs Crowley and Fapp would have the Board treat 

us fixed cosis are nol, in fact, fixed; but instead they arc variable with density" und that "system 

average fixed costs (i e , costs thai do not vary with volume) arc the same for high and low 

density lines, by dcfinition.'*^^ It appears that Mr Baranowski has misinterpreted both URCS 

and the decisions he cites. Although total sysiem fixed cosis do not vary with overall volume 

" The Vuriiible Cost Allocaiion approach aLso meets ihis principle if the STB's expert consullanis Christensen arc 
correcl and the Railroads have exhausted their economies of densiiy. 
" Baranowski Reply VS, p 2, citing Major Issues and Xcel. 
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changes, how the fixed costs arc allocated across the system (which is arbitrary by definition) 

docs nol require that fixed costs must be a.ssumed to be the same across all segments on a per 

route mile ba.\'is 

Mr. Barunou'ski ulso claims that nllocaling fixed costs based on truck miles overstates 

fixed costs on high density lines ^̂  Mr. Baranowski provides no support for his declaration In 

contrast, as we demonstrated in our OVS, u ten-lane super highway has greater fi.xcd costs per 

mile ihan a onc-lunc country roud, u high density rail segment in the Powder River Basin 

("PRB'*) has higher fixed costs per mile than a low densiiy line that may sec two or three trains 

per day.^* 

'fhe simple reason for this is high-density lines have on uveruge greater fixed invesimcni 

and fixed operating costs than ihe low density lines. By definition, fixed costs arc costs that 

must be paid even if the firm decides lo produce xcro oulpui.^^ A multi-truck, fully signaled line 

scgmenl will have greater fixed costs than a single line track in dark territory even if no traffic 

moves over either track. This is because even absent any output (e g., truffic), the multi-truck 

territory will incur higher costs due lo required, non-density specific operating requirements 

(signal inspections, line inspections, etc.) and opportunity costs on in-placc invcsiment.^'' These 

arc costs thut are incurred by the railroad even if one piece of traffic does noi move over a line 

At the same lime, these cosis arc nol uniform across a railroad, but rather differ with the amount 

of invesimcni used along each segment 

" Baranowski Reply VS. p. 2. 
" See OVS at pages 33 and 34 
" See Varian, 11 R., 'Inienncdiaic Microeconomics: A Modem Approach," Eighth IZdiiion, W W. Nonon & 

Company, 2010, p 350. 
Some may argue thai this point is only irue in the short-run, but nol the long-run. But m the long-run. all cosis arc 
variable, so the distlnciion between short and long-run costs is moot 
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To further support his claim, Mr Baranowski also makes several observations, none of 

which makes his case First, he slates that, "although Crowley/Fapp focus only on track miles 

and track related facilities, URCS fixed costs include a variety of other costs ihai bear no relation 

to the densities or track miles over individual segments.*'^' Rather than refuting our point, Mr. 

Baranowski is actually conceding that URCS fixed costs do include a variety of costs ihui bear u 

relation to the densities or truck miles over individuul scgmcnis (even if others do nol, as he 

claims). As support for his position, Mr. Burunowski includes at 'fable 1 a siatemenl ihai "only" 

43 10 45% (nearly hall) of fixed costs are rcluicd to ninning truck ownership and maintenance." 

In other words, he concedes nearly half of these cosis arc related lo truck-miles and not rouie 

miles l^vcn if wc accept his assertion that slightly more than half (55 to 57%) of URCS fixed 

costs are unrelated to track-miles, his concession thai the other half are related to truck-miles 

ulleriy contrudicls his prior stuicment that ''system uveruge fixed costs arc the stime for high and 

low density lines, by definition.*' 

However, based on a cursory review of Mr. Baranowski's table, several things become 

clear Specifically, several of Ihe **othcr*' fixed cost components arc obviously related to truck 

miles as well. The fixed costs for "road opcraiions'' is the next largcsi cuicgory (20 to 21%). Il 

is logical that fixed costs for road operations arc greaier on scgmcnis with more than one (1) 

track than a single line track - more trucks equals more trains^^ equals more road operations 

costs. 

Like roud operations, the invcsiment and maintenance for yard opcraiions (5%) will be 

greater for yards near rail lines with mulliplc trucks than single line trucks In other words, rail 

lines with mulliplc tracks lead to larger yards (with more trucks) than rail lines with single 

" Baranowski Reply VS, pp 2-3 
" Railroads only add track to segmenis where the density warrants it 
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tracks. Therefore, segments with a higher number of tracks correlate to yards with higher 

number of iracks More trucks means more fixed costs, which, in turn, means that ihc fixed costs 

arc more closely related to truck miles than route-miles. 

Similuriy, switching track ownership and muinienuncc costs (10 to 17%) ure greater for 

segments with more switching tracks, which are likely to be high-densily, muliiplc-truck 

segments Thus, between 78 to 88 pcrccni of fixed costs arc directly or indirectly correlated to 

truck-miles. Mr Baranowski's tabic also docs nothing to support his position that fixed costs arc 

more closely related to route miles than to track miles 

Next, Mr Baranowski claims ihut, "because of economies related to individual 

components of railroad track infrasiruciurc, railroud roud properly investment is nol linear wiih 

the number of iracks.**^^ While perhaps nol linear, Mr Baranowski effectively concedes thai 

railroad road properly investment differs with the number of trucks (even if il is not linear), und 

certainly more reficctive than investment per rouic mile as currently assumed Mr Baranowski*s 

position is based on his description of right-of-way, roadbed, culverts, bridges and 

communication sysicms.^^ Specifically, he claims that, "[bjecuuse multiple running trucks oficn 

shure the sumc roudbed und infrasiniciurc, the cosl of constructing a double track main line are 

less than twice those of single irack."^^ The implication to this staiemeni is, despite the fact thai 

multiple running iracks oficn share the same roadbed and infrastructure, the cost of constructing 

a double irack main line are necessarily greater than those of single track. In contrast, ihe STB*5 

current approuch incorrectly assumes there is no change in costs with changes in track structure, 

which is clcuriv incorrect. 

" Baranowski Reply VS, pp 2-3. 
'* Baranowski Reply VS, pp. 4-5. 
" Baranowski Reply VS, p 4 
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Excluding communication systems, ull of ihc items Mr Baranowski discussed have 

increased costs with increased tracks While the cosl increases might not be directly "linear," 

the costs do increase in contrast to the current assumption that they do not change at all. An 

allocation of the changes in the fixed costs for ihose items will more closely truck changes in 

truck-miles than route-miles, by definition. The real issue is that fixed costs, under URCS, will 

increase with increases in tracks per mile, not that the cost increase has to be linear with the 

increase in tracks. What Mr Burunowski uppcurs to be cluiming is thut the linear variability in 

URCS IS incorrect for road property investment and maintenance. However, the issue was 

argued in I2x Parte 431^^ and the ICC determined that linear variability was appropriate 

2. Thrcc-Slcn ATC 

The second alternative we proposed was 'fhrcc-Stcp ATC. In the first sLep of this model, 

movement revenues up to URCS variable cosis arc allocated based on the ruiio of on-SARR lo 

totul movement vuriablc costs. In the second step, revenues in excess of variable cost (if any) up 

to uveruge fixed costs ure allocated bused on the ratio of on-SARR lo total movement fixed costs, 

'fhereforc, revenues up to touil costs ure ullocuted based on total costs in the first two slcps In 

the third step, after total costs have been fully recovered and allocated based on the ratio of on-

SARR to totul movement toial costs, revenues in excess of total cosl (if any) are allocated bused 

on ihe ratio of on-SARR to total vuriublc costs 

'fhe Ruilrouds objecicd to 'fhree-Step ATC us u viable revenue division model bused on 

arguments presented by Mr. Baranowski who slated that: 

"Three Step ATC is essentially u vuriuiion of 
Corrcclcd Modified A'fC thut further suppresses ihe 
effects of density in the crossover revenue 
allocation process us contribution above variable 

^̂  iZx Parte No. 431 (Sub-No 1), Adoption of the Uniform Railroad Costing System as a General Purpose Costing 
System for all Regulatory Costing Purposes (5 I.C C 2d. 894). 
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cosl increases and reduces the amount of crossover 
revenue allocaicd to the lower densiiy line 
segments.'* 

Mr. Burunowski stales that the Three Step formula does nol give adequate "weight*' to the 

densities of ihe on- and off-SARR portions of cross-over movements in the revenue allocation 

process, and that the methodology "turns the Board*s Original ATC revenue allocution formula 

on ils head by allocating more revenue based on variable cost, which does nol include a density 

component.*'̂ " 

Mr. Baranowski's long critique boils down lo two points First, he asserts 'fhrcc Siep 

A'fC places loo much weight on variable cosis and not enough on density related fixed cosis, and 

second, it starves the residual incumbent by nol recovering fixed costs. Mr. Burunowski's 

ciitiquc is incorrect. 

'fhrec-Slep A'fC does nol place too much weight on variable costs because it cleurly 

alloculcs revenues bused on both variable and fixed costs. It first makes the economically logical 

decision to recover a segment's variable cosl before making any contribution to fixed cosis und 

profits. Once, variable costs have been recovered, it then allocates revenues up to each 

segment's fixed costs based on the relative fixed cosl of each segment There is nothing illogical 

about these allocations since ihcy are bused on logicul and economically justified metrics.^' 

Implicit in Mr. Baranowski's argumenl is that low-dcnsiiy segments should recover ihcir fi.xed 

costs prior to high density segments. There is no logical reason for such an allocution method. 

" Baranowski Reply VS, pp S-6. 
" Baranowski Reply VS, p 6. 
^ Additionally, Mr Baranowski's' claim thai URCS does nol lake inio consideration density is not accurate UKCS 
variable costs reilcci density in any cost component thai determines variability based on regressions thai utilize track 
miles as a componeni in the regression, which measures the variabihty based on the relationship of the track miles to 
the appropriate service unit 
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Mr. Baranowski is also critical of Three-Step ATC because he believes it inappropriately 

allocates revenue in excess of total costs (i c , revenue Icfi over after the incumbent's total 

variable plus fixed costs have been covered) without regard for the relative fixed costs of the 

movement scgmcnis. As discussed above, Mr Burunowski cither fundamentally misunderstood 

our definition of profit or he inicnlionally misconstrued it in un ultcmpl to mukc his point 

Mr. Burunowski ulso believes the Thrcc-Sicp A'fC upprouch will starve the residual 

incumbent of revenues sufilcienl lo cover its fixed cosis. 

"A revenue allocaiion that does not capture properly the economies of 
density will leave ihe Ipresumud low-density] residual incumbent in SAC 
cases without adequate revenues to cover its fixed costs ~ and therefore to 
sustain the network ihai feeds crossover iraffic that the [presumably high-
density] SARR depends on."'"' 

Such u position is contradictory to the busts of the 'fhrcc-Stcp process, which ensures 

fixed costs for both segments arc recovered before uny excess revenues above ATC is ullocuted. 

In Olher words, if revenues exceed A'fC for the entire movement, in ensures that both the on- and 

off-SARR portions of the movement recover their variable und fixed costs. Once uguin, Mr. 

Burunowski fulls back to the position thai a low-density line should recover its fixed costs before 

u high-density line recovers its fixed costs. 

3. Variable Cost Allocaiion 

The third ulternative wus Variable Cost Allocation. As the name implies, this model 

allocates all revenues bused on ihe ratio of on-SARR to total movement vuriublc costs, 'fhe 

Railroads characterized ihis model us u "colluicral attack on A'fC."'" Fur from being a collateral 

attack, the proffered Variable Cosl Allocution approach simply acknowledges thai the STB*s 

" Baranowski Reply VS, p II. 
' ' Baranowski Reply VS, p. 11 
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own experts have pointed out that the Railroads have likely exhausted their economics of 

densiiy, and eliminating the need for A'fC divisions.'*^ 

As wc indicated in our OVS, the S'fB stated in Major Issues that u revenue allocation 

methodology ihat relics primarily on variable costs to ullocutc revenue fails to take into account 

the economics of densiiy thai characterize the ruilroad industry, 'fhis is nol the cuse however, 

when u ruilroad has exhuustcd its economics of density. In the siiuution where economics of 

density have been exhausted, u vuriublc cosl bused upprouch would provide revenue ullocutions 

thut ure funciionully cquivulcnt to those bused on A'fC. *̂  Luuriis R. Christensen Associates, 

Inc. ("Christensen"), in u study commissioned und udopied by the S'fB lo study competition 

within the ruilroad industry, concluded ihal ihc large individuul Cluss I railrouds huve effectively 

exhausted their economics of densiiy. 

Fur from being a collateral attack, our OVS simply pointed out that the conditions the 

STB identified wherein a variable cost revenue allocution approach would effeciivcly equal an 

A'fC revenue allocution approach have been met bused on ihe work of ihe STB's own experts. In 

other words, if the S'fB accepts the Christensen Report's conclusions, as it has appeared to, then 

it must accept ihut a variable cost allocation approach will on average equul an ATC approach. 

The Railroads also claim that the ChrLstensen Report's conclusions of economics of 

densiiy are irrelevant to cross-over truffic revenue divisions since the Christensen Report only 

looked ut system average figures and nol individual movements, which ure of interest in cross

over traffic divisions. In essence, the Railroads arc discounting the results of the Chrislensen 

Report because they ure system uveruge figures. However, A'fC division pcrccntuges depend 

*̂  Conirary to the AAR's belligerent reference, the Chnsicnsen Repon did nol look at economies of density in the 
industry has a whole, but also looked ai the economics of density for the largest U S based Class I railroads 
individually 

*̂  See OVS at page 38. 
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upon system uveruge figures themselves, whether they be unadjusted Phase III URCS vunable 

costs or system average fixed cost per mile, 'fhe Railroads are disingenuous by arguing that 

system average figures cun be used in one instance when il helps their argument, but ignoring 

system average results in ihe form of the Christensen Report conclusions when il contradicts 

their desired results. 

The AAR also urgues thut "[ i ] f there were no remaining economics of density, 

complainants would have no incentive to select u SARR route that departs from the incumbeni*s 

route to take advantage of economics of density."'*^ The AAR is jumbling concepts. A SARR is 

u hypothetical construct that is designed in part lo ''lake advantage of economies of density.'* 

Mow a SARR is consinicied says nothing about whether economics of density have been 

exhausted on real world railroad lines. 

Additionally, even i f u line segment replicuicd by the SARR is ul capacity and economics 

of density arc exhausted docs not mean there is not another line segment that is more 

advantageous If another available line scgmenl cun provide more revenue for the SARR due to 

u dilTereni mix of trufilc, the ultcmutivc line segment should be chosen. A shipper in a SAC 

presentation is not only allowed, but in fuel encouruged, lo build the most profituble system 

available. As the S'fB explained in its WFA/Basin decision. 

WFA's choice to replace low-rated traffic with 
higher-rated Iraffic is boih logical and permissible. 
Indeed, cvcr>' choice made by a complainant in 
designing a SARR will be done with an eye to 
reducing the maximum luwful rate produced under 
the SAC lest So long as the compluinant does nol 
violuic uny SAC rule or principle in the process, the 
defendant currier cunnoi complain simply because 
the choice of the traffic group (which rests with the 

** See AAR Reply Comments, p 12 (internal quotation marks and citation omitted) 
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complainant) is uimed to show the challenged rule 
to be loo high ''̂  

The AAR has incorrectly confused a cost issue (economics of density) with a revenue issue, 

which hus led lo its incorrect cluim ihat there is no reason for rerouting trafiic if economies of 

density have been exhausted 

*̂  See UTA/liusm 2009, at p. 7 
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III. CROSS-OVER RESTRICTIONS 

'fhe STB believes that there is u muteriul disconnect between the revenue allocated to u 

SARR on single-car and muliiplc-cur overhead cross-over movements and the costs incurred by 

the SARR lo transport this trafiic. The Board's proposed remedy is to limit ihc amount and type 

of cross-over iraffic a shipper may include in its SAC prcscntuiion. 

As wc demonstrated in our OVS, no maicriul disconnect actually exists, and the Board*s 

proposal undemiincs the very foundation of u SAC test All of the Ruilrouds, but for CSX'f/NS, 

agree with the S'fB's proposition on the alleged misalignment between SARR revenues and 

SARR costs, and on the Board's proposal to restrict the cross-over truffic. As we explain below, 

the Railrouds do not creditubly support their position for a disconnect in SARR revenues and 

costs, or for restricting cross-over truffic 

A. THERE IS NO DISCONNECT 
WITH CROSS-OVER TRAFFIC 

In our OVS, wc showed that the Board's concerns about a supposed '"disconnccr' 

between the amount of ihc incumbent's revenues thai arc allocated lo the SARR and the cost of 

the SARR's operations are irrelevant from u SAC siundpoint because revenue divisions arc 

intended to allocate revenues to discrete segments of the incumbent's end-to-end movemenis 

based on the relative costs of the incumbent's operations over those scgmcnis and are nol 

intended to allocate revenues ba.sed on the SARR's operations. 

We also dcmonslrated in our OVS that even if the SARR's costs were relevunl in the 

revenue allocation process, there is no real disconneci between the revenues ullocuted to the 

SARR and the residual incumbent and ihul uny perceived disconnect is merely a recognition thai 

ihe Bourd's URCS Phuse HI costing model develops individual movement costs bused on unit 

costs that refiect the incumbent's system-average operations Finally, we demonstrated that if 
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any disconnects between URCS Phase 111 costs and cosis actually incurred lo move traffic 

actually do exisi, they are just as likely to be present on the off-SARR segmenis as on ihe on-

SARR segments. 

Review of the Ruilrouds' reply commenis revculs thut only UP und BNSF even addressed 

whether the perceived disconneci exists UP usscns the disconneci the Bourd is concerned ubout 

does not involve the ''SARR's operating costs," but insicud involves "the Board's concern . . . 

the [rcvcnuci ullocutions ure nol accurately rclleciing ihe costs of the services the incumbent is 

providing on portions of ihc route being replicated by the SARR and the costs of the services the 

incumbent is providing on the portions of ils route that arc nol being replicuicd by the SARR."^^ 

However, UP docs not provide uny unalysis of why the revenue ullocutions arc not 

"uccurate[]."^' 

BNSF eonicnds that the inclusion of curloud cross-over truffic together with ihe use of ihc 

incumbent's URCS vuriublc costs in the A'fC revenue division formula necessarily Icuds to 

distonions thut result in over ullocution of revenues lo the SARR. BNSF opines thut: 

"Compluinunts typicully assume thai the SARR will operate as u "hook-
nnd-huul" railroad and therefore will nol incur costs associated with 
gathering carload traffic for placement on trains, switching carload traffic 
in yards, train assembly and disassembly, and delivery of curs to ihcir final 
destination, umong others costs incurred by the incumbent railroad to 
provide curioad service. While the SARR uvoids these costs for curioud 
traffic, A'fC alloculcs revenues us if the SARR did incur these costs and 
MMM assigns responsibility for stand-alone costs among shippers on the 
SARR, including curloud shippers, us if the SARR incurred these costs."'" 

BNSF observes that in circumstances where the SARR (or the residual Incumbeni) 

operates irains in ''hook-and-huuf ovcrhcud ser\'ice, it docs not incur costs associated with 

gathering curioad trafiic for placement on trains, train ussembly und disnssembly, und delivery of 

'^ Ul* Reply Commenis, p 6 

*' BNSF Reply Commenis, p 16 
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curs 10 their final destination (i.e., origin und termination swiiching activities) BNSF's 

staiemeni that ATC ullocutes revenues as if the SARR incurred these costs is fially incorrccl. 

ATC allocates revenues bused on URCS costs. URCS ullocutes origin and desiinution lennmul 

costs lo the currier that perforins the terminal switching operations. As shown in our OVS 

Exhibit No 3, the terminal switching costs assigned to curloud truffic ure more than four-und-u-

half times greater than the terminnl switching costs ussigncd to unit truin truffic.**^ 

BNSF's obser\'ution that costs associated with swiiching carload traffic in yards may l>e 

allocated to rail scgmcnis where no such switching occurs is in certain instances correct. As we 

discussed in detuil in our OVS, URCS allocates l&I switching costs on a pcr-milc basis. As a 

result, some segments are ovcr-ulloculed I&I costs und other segments are under-allocated I&I 

costs. However, us wc clcuriy demonstruied in our OVS llxhibit No. 3 and Table 4, the impact 

of those costs on the variable cost allocation among segments is minimal 

BNSF ulso asserts that the ullegcd distortion on so-culled "hook and haul" traffic results 

from the fact ''that the incumbcm's cosis for the portion of the through movement replicuicd by 

the SARR will necessarily be oversialed when average costs associated with the through 

movement ure u.sed'' because "the Board docs nol permit adjustments to URCS cosis to rcficci 

the incumbent's costs only for the portion of the movement replicated by ihe SARR."*° In 

olher words, BNSF believes ihut un inability to adjust URCS costs on only a portion of ihe 

movement creates a disconnect In actuality, BNSF's position is an attack on the STB's 

decision to use sy.stem average Phase 111 variable costs in the calculations, 'fhe Bourd 

determined it is uppropriuie to use ihc incumbent's system uveruge costs for the on- und off-

SARR poriions of the movemcnl, so the attack here is on the Board's choice to use system 

"83/18M.6Iand97/21=4 62 
" BNSI- Reply Comments, p. 17. 
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uveruge costs rather ihun movement specific costs. If there is a mismatch between revenues and 

costs, the answer is nol lo remove the iraffic from the SARR, bui lo make udjusimcnls to the 

URCS variable costs lo account for any differences. 

Finally, BNSF is the only ruilroud thut uitcmpls to respond lo our opening demonstration 

regarding the limiicd cfTeei of removing l&I costs from consideration m calculating cross-over 

iraffic divisions.^' See OVS ut 48-51 and lExhibit 3. In particular, BNSF suggests thut our 

demonstration thai excluding l&l switching costs has little impact "is beside the point because 

the costs a.ssociaicd with carload traffic thai are avoided by the SARR arc not limited to URCS 

system-uvcrugc switching costs."^^ BNSF adds thut "[l]he SARR is handling the traffic us if it 

were trainload trafiic, with all of the cillciencies associated with iruinloud trufilc, but the URCS 

vuriublc costs used in the revenue ullocution are culculutcd us if the SARR were transporting 

carload traffic."" 

BNSF's argument is unuvuiling. Any perceived disconnect cannot relate to differences 

between how the SARR und ihe incumbent operate since their opcraiions arc essentially the 

sumc. Where the incumbent provides ovcrhcud service, the SARR provides ovcrhcud service on 

the selected traffic us well. Moreover, one of the largest efilciency factors that drives ihc 

difference between costs for iruinloud and non-irainloud traffic is interchange costs '̂' But, under 

the STB's A'fC approach, interchange costs between the incumbeni and the SARR are removed 

from the A'fC calculation so uny intcrchnnge-reluied efficiencies arc climinuled. The rcmuining 

primary difference between trainload and non-iruinloud costs comes buck lo I&I related 

switching cosis, which wc showed in our OVS has no real impact. 

" Sec OVS. pp 48-51 and Exhibit 3. 
^' Sec BNSF Reply Comments, p. 18. 
" I t l 
^ The STB's Phase III URCS model assumes unit tmin movements incur 50 percent of the switch engine minutes 

per interchange switch that single- and muliiple-car shipments incur. 
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B. REVENUE DIVISION 

METHODOLOGIES CAN ADDRESS 
ANV PERCEIVED DISCONNECfS 

As we discussed in our OVS, if the Bourd perceives a problem with the way ils revenue 

allocation methodology allocates revenues to incumbent segments, il should address the 

perceived methodological shortcomings rather than avoiding ihe problem through the 

implemeniaiion of broad cross-over truffic restrictions in un effort to render the issue moot 

I. The Board's Proposed 
"Solution*' Is Disproportionate 
To The " r rohlcm" It Perceives 

Bused on the supposed distortions thut it perceives ure caused by the use of system-

average URCS variable costs to allocate revenues to the SARR and residual incumbent, BNSF 

concludes that, ''Eliminating cross-over traffic in Full-SAC cases is ulso the simplest and most 

straight-forward way of dealing with the particular distortions crcuted by the use of carload 

trafiic us cross-over iraffic "^^ Similurly, UP usscns that, "ihe Board should prohibit the use of 

cross-over traffic entirely because any method of allocating cross-over revenue is necessarily 

arbitrary.'' The Railroads* proposed self-serving solutions may be clean and easy lo 

implement, but they arc un ovcrrcuction to a rclutivcly minor "problem" und ure wildly 

disproponionutc lo uny smull disconneci they ure intended to uvoid. 

2. Problems With URCS Costs Should 

Not Limit Cro.ss-Ovcr Traffic 

The Bourd concluded in Major Issues that results bused on system-average URCS costs, 

while imperfect, werc not discemibly less reliable than rcsulis bused on movement-specific 

udjusimcni to URCS costs in culcululing total movement variable costs. The STB further 

" BNSr Reply Comments, p 14 
^ UP Reply Comments, p. 6 
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concluded ihal the costs and time associated with the complex movement-specific adjustments 

served to unnecessarily complicate ihe analysis without producing materially different results.̂ ^ 

Finally, the STB concluded that: 

''And in proposing to include additional inputs in URCS Phuse III, or more 
generally, that wc rcexumine the enlirc URCS system, the curriers request 
a chunge to the URCS program. That should only be considered in a 
scpuruie rulcmuking proceeding, where the specific proposul(s) would be 
subjected lo public comment und, if udopied, uniform upplicution."'" 

'I'hc Board's sentiments and siaicmcnts in ils Major Issues decision arc no less valid 

today ihun they were then If the Board or the parties believe the URCS program inadequately 

rcficcts the cosis for certain movements or movement scgmcnis, the solution to the problem is 

clear: the URCS progrum should be updated und udjusicd to determine costs more uccurutcly. 

'fhe Bourd's proposul lo eschew the pursuit of the cicur and obvious solution to its 

perceived problem (adjusting the URCS formula) in favor of taking actions designed to avoid the 

problem (limiting SARR access to cross-over irufilc) is troubling. Furthermore, the proposed 

cross-over traffic restrictions would introduce fur mure unceriainiy und imprecision than they 

would solve. UP claims that. 

"The Bourd rcmuins free lo prohibit the use of cross-over truffic when il 
lucks confidence that the ticnefils from thut device outweigh ihe costs of 
uncertainly and imprecision. By restricling the use of cross-over trufilc, 
the Board cun be confident that it will obtain more uccurutc, reliubic 
results ihun if it tried lo uddre.ss its concerns through u less direct, more 
expensive effort lo modify URCS."*' 

UP's self-serving slutcmcnis ure clcuriy inicnded to obfuscute the issue in hopes thut the 

Bourd cnnnoi sec the forest for the trees. UP's statement improperly couches the issue of 

obtaining accurate, reliable results in the narrow context of revenue divisions on cross-over 

" S e c A/fj/or/.vvi/&v, pp. 51-58. 
" Major h.<suc.i, p 59 
" UP Reply Commenis, p. 7 
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irufilc. The Bourd's objective should be to uchicvc accurate, reliable results at the end of the 

SAC £inalysis. The revenue division formula produces results ihat feed u key pun of ihe overall 

development of revenues and costs that ultimately determine the reasonable rate level applicable 

to the issue movement, but revenue divisions alone do not make u SAC cuse. 

There are many individual revenue und cost components thut are calculated 

independently and that feed into the larger SAC model. Any one of ihcm could be scmtinized to 

the point where some input on some level could be called into question If the Board were to 

simply discurd uny cosl or revenue input thut could potentially be construed as less thun 

ubsolulcly precise, there would simply be no components lefi in the SAC analysis framework. 

As wc discussed in our OVS, all models inherently incorporate some level of imprecision. If the 

Board cannot accepi some level of imprecision in ils modeling exercise, the exercise is doomed 

from the stun. 

If one option is to include cross-over iraffic whose revenue divisions muy not be 

absolutely precise in every instance, and the olher option is to exclude the cross-over traffic 

enlircly, it is clear that reiuining the truffic, even wiih imperfccl rcvcnuc divisions, will produce 

fur more accurate, reliable SAC re.\ulis than eliminating the irufilc. 

C. A SAC TEST BASED ON 
RESTRICTED ACCESS 
TO CROSS-OVER 
TRAFFIC IS MEANINGLESS 

'fhe Railroads and Mr. Baranowski assert that limiting the use of cross-over truffic in 

SAC pre.sentuiions is consistent with the theory of contestnbic markets and CMP because cross

over traffic is just a simplifying device, 'fhereforc, its limitation docs not crcuie a burner to entry 

upon the SARR. In uctuality, the Railroads' and Mr. Burunowski's positions ure inconsistent 

with the very theory of contestable markets and prior Board precedent. As we explained in great 
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detail on our OVS, the concept of barriers to enir>' is not .so limited us to include only costs 

incurred by the SARR but not by the incumbeni. A barrier lo entry can also manifest in not 

allowing the SARR to use the sumc production techniques available lo the incumbeni Moreover, 

the STB has previously uniculuted this point by dccluring in Coal Rate Guidelines thut the SAC 

constraint would be useless if u shipper could noi employ the sumc production techniques used 

by the incumbent in grouping traffic to muximize economics of density. Finnlly, Mr. 

Burunowski incorrectly stuics ihal ceitain pnor cuses did not uiilizc cross-over trulTic so it is 

acceptable for current SAC cases lo not use cross-over iruffic. Wc discuss these issues below 

1. Railroads* Assertions Thai 

Restrictions On Cross-Over 

Truffic Are Consistent 

With ConlcsliihIc iVIarkct 

Thcor\' Arc Incorrect 

At pages 53 to 56 of our OVS, wc thoroughly expluincd the underpinnings of CMP, und 

Its foundation in the theory' of contestable markets. Wc also discussed in detail ihc concept that 

contcsiubic murkets arc defined by the acccssibiliiy lo the market by new entrants, und ihui the 

new enirunis. without restriction, cun .serve the sumc markets and use the same productive 

techniques us employed by ihe incumbeni firms. We also demonstrated thai restricting cross

over iraffic is inconsistent with the definition and concept of contestable markets since it would 

restrict ticccss to the same production techniques avuiluble to the market incumbent. 

The Railroads and Mr. Burunowski disugrec with our clear fuciuul conclusions, and 

insleud state thut restricting cross-over trufilc is not u burricr lo entry, und therefore not 

inconsisieni with contestable market theory. 1'hey base their usscnion on a statement mude in 

Major Issues in which the STB provided u puniul definition of Ihe burners lo entry, but ignored 

other cuses where ihe Bourd, or ils predecessor ICC, provided u full definition of entry burricrs. 
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The Railroads und Mr. Burunowski point to ihc stutcment made by ihe STB in Major 

ls.\'ue& that one ponion of ihc definition of u burricr to entry is u cost ihut a new entrant incurs 

thai was not incurred by the incumbeni railroad. However, as our OVS clearly demonstrated, the 

originators of contestable market lhcor>' were not so limiicd in their definition of barriers. As 

explained by Professors Baumol, Punzur und Willig, un cntr>' burricr cun be munifested us u cost 

or us restriction to u production technique. 

'*We define a perfectly conicstnble murkci us one 
that is accessible lo potential eniranis and hus the 
following two propenics: First, the poicntiul 
entrunts cun, without restriction, scrx'c the same 
market demands and use the same productive 
techniques as those avuiluble lo the incumbent 
firms, 'fhus, there ure no entry barriers in ihc sense 
of the lemi used by Siigler."*** 

Our intcrprctniion of enlry barriers us defined by Professors Buumol, Punzur and Willig is 

not unique. Wc demonstrated in our OVS thai other economists ulso interpret barriers to enlry to 

include limiting access to ihc production techniques used by the incumbeni that would leud lo 

efilciency disudvantuges available to the SARR. 

''Very importantly for the theory of contcsiubic 
murkets, poteniiul entrants ure ubic lo impose this 
strong discipline on the incumbeni only if they are 
able 10 compete on equul lerms with no cosl or 
efilciency disadvantages ihat would impose 
barriers to enlry '"**' 

The concept of entry barriers encompassing other aspects of SARR operations and 

design beyond stnctly incurred costs was also adopted by the ICC in developing the SAC test in 

Coal Rale Guidelines. The ICC recognized that barriers to entry could lake forms other than 

"Sec OVS, p 54. 
*' See OVS, p 55 quoting Dr. Tye on the definitions of barriers to entry 
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simply costs, 'fhey could ulso take the form of any other limitation thut would plucc the stund-

ulonc entry in n subordinute position relative to the incumbent curner: 

"The costs and other limitations a.ssociatcd with 
these entry and exit burners must be omitted from 
the SAC analysis in order to approximate the cost 
structure of a conicstublc murket "^^ 

The ICC clearly understood ihui barriers to entry could manifest themselves in forms other than 

costs and could take the forms of production techniques used by the incumbent. As explained by 

the ICC in discussing why it would be inconsistent to limit u SARR's ability to group Irufilc: 

"'fhe ubiliiy to group traffic of dificreni shippers is 
essential to theory of contcstubility...Without 
[traffic] grouping, SAC would nol be u very useful 
icsi, since the cupiivc shipper would be deprived of 
the benefits of any inherent produciion 
economies."*^ 

'fhe quote above demonstraies that ihc ICC recognized thui not allowing a stand-alone entrant lo 

use the same production techniques available to ihc incumbeni carrier would effectively create u 

burner to the entrant, und, more imponantly, make the SAC icsi useless. It is painfully obvious 

that the concept of u burricr to entry is nol rcslncicd to costs incuned by the SARR and nol the 

incumbent, but rather extends to placing the SARR in u disadvuntagcous position relative lo the 

incumbeni 

2. The Proposed Cro.ss-Ovcr 
Traffic Restrictions 
Scr\'c As A Barrier To Enlr\' 

The Railroads also contend that the proposed cross-over traffic limiiations do not impact 

u shipper's ability to group traffic because the shipper is frcc to build the facilities lo carry the 

non-issuc trufilc from origin to destination Such additional construction is nol an entry barrier 

" Sec Coal Rate Cuitielmes, p. 529 
" See Coal Raie Cuitiehncs, p 544 
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according to the Ruilroads becuusc the incumbeni currier hus incurred this end-lo-cnd cosl itself. 

'fhis argument is incorrect becuuse the incumbeni currier docs nol have to incur the cosl if it so 

chooses. Rather it can have other railroads perform the origin/destination delivery function as has 

been the ruilroud industr}' practice in the recent past. 

Over the lust 20 years, the Cluss 1 railroads have reduced the size of their networks by 

abandoning, leasing or selling lines to non-Class I carriers, while simultaneously carrying more 

and mure trafiic As explained by the AAR in ils 2011 Ruilroud Fuels: 

"Clu.ss I milcugc has been declining for muny ycurs, 
ulihough the consolidution of rcgionul railroads into 
Class 1 railroads caused increases in 2002 und 2010. 
While some line segments huve been ubandoncd, 
many former Class 1 miles have been sold or leased 
to non-Class I railroads, including industrial und 
passenger railrouds. Despite the dccreusc in toiul 
miles of roud and track, second mum track hus 
incrcuscd by over 1,000 miles over the decade, as 
ruilrouds huve udded cupacity where it is needed." ^̂  

Instead of ongmuiing/tenninating every piece of trafiic that they carry, the Class 1 

railrouds have made themselves more productive by spinning-off low density lines to non-Class I 

ruilroads, who then perform the origination/iermination function. The Ruilrouds then focus on 

the high-dcnsiiy pontons of the movement, where ihey cun effectively cupiurc the economics of 

density inherent in railroad operations by selectively grouping trufilc. In other words, the 

Ruilroads ihcmsclves rely on other earners to originate und/or lerminuie movements they do nol 

wish lo originate and/or icnTiinuic ihcmsclves. Requiring a SARR lo build from an origin to a 

destination simply to allow it to include u movement in iis trafiic group would create a barrier 

not incurred by the existing Railroads, and thereby be pluinly inconsistent with the underpinnings 

of contestable markets und SAC 

** See Railroiid Tacis. 2011 I^ition, p. 45. 
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Mr Baranowski ulso makes the cluim thut the SAC test is premised on the ideu thut the 

SARR serves us u full replaccmeni for the incumbeni on the Iruffic the SARR serves, und 

therefore, cross-over traffic, which is a simplifying device, is not part of CMP. Mr. Baranowski's 

position IS incorrect. We stated in our OVS thut CMP. us developed by the ICC, rests on the 

theory of contcsiubic murkets."^ 'fhe implicution of Mr Burunowski's ullcguiion is ihai 

conicstuble murket theory requires the new enirunl to repluce the incumbent, in toto, but this 

position is not consistent with the theory' of conicstublc murkets. In u contestable market, the 

incumbent cun be restrained by the threat of entry by a firm marketing u subset of the 

incumbcm's products or services, und nol ncccssunly all of the incumbent's services As 

explained by Professors Baumol, Punzur and Willing: 

"Thus, a marketing plan of u potential entrant 
consists of u (sub)set of the relevunl products S c N 
which, including the costs of cntr)', cun be murkcted 
by entrant ut prices no higher thun those of the 
incumbent, 'fhe entrant cun offer to sell any 
quantities of ils product no greater thun the amounts 
demanded at the prevailing prices consiiiuted by the 
cffeciivu price vector."''* 

The implicaiion of this proposition is that an incumbcnrs rules can be restrained by ihc thrcui of 

unother company entering the market providing only a subset of the services provided by the 

incumbent. In olher words, the entrant, in this case a SARR, need not provide homogenous 

service as the incumbeni to restrain the incumbent's prices.*^ 'fhe SARR can provide a subset of 

such service, and be perfectly in-line with contestable market theory In fact, noi allowing the 

" The other deflning characienslics ofCMP is differential pricing, which is noi nn issue in SARR tmlTic selection 
*̂  See Baumol, Panzar and Willing, p. 193 (emphasis in original) The term "N" is the relevant set of products being 

offered and "S" is any subset ofN. 
" See Baumol, William J , "Coniesiable Markets An Uprising in the Tlicory oflndusiry Siniclurc," "Hie American 

Economic Review, March 1982, pp. 1-15, "[Contestable markeil firms need not be small or numerous or 
independent in ihcir decision making or produce homogenous products " 
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poicntiul entrant to serve a subset of ihe incumbent's market is inconsistent with conicstublc 

markets, and by extension CMP und SAC 

3. All But One Prior 

SAC Case Utilized 

Cro.vs-Ovcr Traffic 

Mr. Burunowski implies ihat u shipper should have little difficulty developing u SARR 

without cross-over iraffic since shippers in pnor SAC cases have been able lo do so Me cites 

us support for his implicution the STB's decisions in IITC/. McCariy Farms und AP!i^ as 

evidence shippers cun construct SARR's without utilizing cross-over trafiic. In actuality Mr. 

Bnranow.ski is incorrect on two of the three cases cilcd. A simple reading of the decisions shows 

that both WVU und McCarty employed cross-over iruffic in their respective traffic groups. In the 

third case he cites, APS, he is correct that it did nol use cross-over irufilc, however ihni was a 

unique siiuuiion thut is nol representative of most SAC cases 

'fhe SARR consiruction in W W ran from the PRB of Wyoming lo WTU's generating 

station at Okluunion, Texas, and hud seven (7) inlcrchungcs along ihc route. ™ Three (3) of the 

\V1V SARR intcrehungcs were with non-nfilliutcd BN ruilrouds: ihe Denver und Rio Grande 

Western Ruilroud at Pueblo, CO, The Souihcrn Pacific Transponaiion Company ut Fon Wonh, 

TX, und the UP at Northport, NE. However, the ir/ '(/SARR interchanged with the then recently 

merged BN und Atchison, 'fopeku und Snnlu Fe Railroud Company ("ATSF") ut four locations: 

Pueblo, CO, Denver, CO, Amnrillo, TX und Fon Wonh, 'fX In deciding the cuse. the S'fB wus 

" [Baranowski Reply VS, p. 14. 
" Docket No 4II91, West Texas Unlities Company v. Burlington Northern Railroad Company, I S'I'H 638 

("HTU"), S'fB Docket No 37809, McCarty Farms. Inc et al v Burlington Northern, Inc, 2 STB 460 CMcCarly 
Farms"), and STB Docket No. 41185, Arizona Public Service Company and PacifiCorp v The Aiclmon. Topeka 
and Santa Fe Railwav Company, 2 STB 367 {"APS") 

" See IVTU, p 658 
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well uwure that these movements involved cross-over traffic since il specifically noted whui had 

once hud been intcriinc movemenis were now single-line movements: 

"As noted above, BN and the Santa Fe have now 
merged, making single-line movemenis out of what 
was previously joinl-line BN-Suntu Fe 
Movements.*'" 

In noting thut what once hud been joint line movements were now single line movements, 

ihc S'fB effectively ucknowledgcd thut the SARR was interchanging irufilc with the residuul 

incumbeni This is by definition cross-over trufilc. If the STB had not intended for this traffic lo 

be handled as cross-over traffic, it would have rcqucsied the parties to submit additional 

evidence regarding the costs lo build to the movement's final destinations The STB did not do 

this, though, and insicud ucccplcd that ihis cross-over traffic would be icmunaied by the merged 

incumbeni carrier 

In McCarty Farms, the STB could not have been any clearcr that cross-over trafiic was 

used in the case since it directly said so in its decision In discussing how to divide revenues 

between the SARR and ihe residual incumbent, the STB slated: 

''The panics agree on the volume of traffic that 
would have moved on the FRR from 1981 through 
1993, and on the revenues dunng that period for 
traffic that would have been local to ihc FRR or 
intcrehungcd with railroads other ihun BN. 
However, the punics disagree over how to estimate 
what the FRR's shure would have been of ihe 
revenues from crossover traffic moved over BN's 
feeder tines und intcrchunged with ihc FRR under 
the McCurty's sirundcd-line hypothesis.'" 

* * * 

"BN proposed severul uliernuiivc mcuns of 
distnbuting the revenues from the crossover iralTic. 

" Sec WTU, p. 658 
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* * * 

Wc find thui the modified milcuge proruiion mcihod 
is superior to u straight mileage proration, becuusc it 
tukcs into considcruiion differing bundling costs. 
Accordingly, wc use BN's modified milcuge 
proration method for computing FRR's shure of 
revenues from crossover traffic in 1981 through 
1993."" 

It is compleicly nonsensical to usscn that the McCariy Faring SARR did not use cross-over 

Iraffic us pun of the SAC prcscntuiion when the S'fB ciicd to ihc specific hundling of cross-over 

iruffic. 

The one inslunce in which Mr Buranowski und ihc Railroads were correcl was the APS 

cuse, which hypothesized u SARR to carry iruffic from the McKinlcy Mine in New Mexico, lo 

two generating siaiions, APS' Chollu Gcncruiing Stuiion ul Joseph City, AZ und Suit River 

Project's Coronudo Gcncruiing Stniion, at Coronudo, AZ^^ 'fhe SARR in ihc APS cuse 

constructed only 11S.4 miles of ruil, the shonest SARR presenied in u SAC cusc.̂ "* 'fhe very 

shori APS issue movement is not rcprcscnlutive of most high-volume coul movemenis. 

" See McCariv Farms, pp. 471-472. 
"See/l / '5.p '38I. 
*̂ As n bnsis of comparison, ihe SARR presented in the recent WFA/Rasin case, which mnny have acknowledged is 

an extremely short SARR, was nearly two and hnlftunes as long as the APS SARR 
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4. An Ability To 

Develop Large SARR.S 

Docs Not Rliminutc The 

Need For Cro.vs-Ovcr Traffic 

'I'hc Railroads argue that restricting cross-over traffic would nol limit the ability of u 

shipper to develop u SAC cu.se becuuse u single shipper, DuPont^^, has developed a SAC 

presentation with a SARR of over 8,000 miles in length. According to the Railroads' logic, 

because a single shipper has constructed a lengthy SARR, other shippers can likewise construct 

large SARRs that would provide origin lo dcsiinution service for all of the SARR's traffic, and 

removing the need for cross-over trafiic. 

Al least one futut fiuw in ihe Ruilrouds' urgumeni is that while the DuPont SARR is 

relatively lengthy compared lo other SARRs used in S'fB cases^^, it is significantly smaller than 

what il likely would huve been if DuPont had not included cross-over traffic in developing its 

SAC presentation 

Based on publicly uvailabic informution presented in DuPont's Opening evidence, the 

DiiPoiU SARR, the DRR, is expected to carry 6 2 million revenue carloads and iniermodal units 

in 2010.^^ This rcficcts approximately 91.6 percent of NS* 6 8 million revenue carloads/units 

curried in 2010.'* While carrying neurly all of NS's traffic ui some point ulong the SARR, the 

DRR only operates 8,091 81 route iniles.'^ The miles operated by the DRR only rcficci 36 

pcreeni of the NS' 20,183 route miles operated in 2010. In simple lerms, the DRR carries nearly 

all of NS' 2010 Iraffic, but does it using only one-third of the route miles. This is because, like 

^̂  Docket No NOR 42125, £. /. DuPont de Nemours & Companvv Norfolk Southern Railway Company 
rOiiPonf'). 

DuPont involves a complaint alleging thai rales on irafTic moving bciwcen 138 origin/destinalion pairs is 
unreasonable. By comrasi, mosi coal rate cases lo dale have involved challenges lo rates applicable lo only one, or 
only a few, ongin/destinaiion pairs 
"" See Opening Evidence of [£ I Dul'ont de Nemours & Company (Public Eldiiion), p. III-A-4 
" See NS2011 sue Fonn IO-K.p.K2l. 
"See Opening [Evidence of E 1 DuPoni de Nemours & Company (Public Edition), p lll-B-2 
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shipjKrs in all olher SAC cases, DuPont relics on cross-over traffic to simplify ihc SAC 

presentation \^ DuPont could nol use cross-over traffic in ils SARR prcscntuiion, il would need 

to reproduce vinuully ull of ihc NS's network. Assuming ihe DRR's route miles grew m 

proporiion to the volumes curried would meun the DRR would need lo increase ils route miles to 

over 18,000 miles"° 

The ubsurdiiy of ihe Ruilrouds' argumenl cun ulso be seen by looking at ihe SARR 

developed and used in ihe Xcel cuse. 'I'hc S'fB sluted in ils Xcel that the 396 mile SARR was 

designed to curry trufilc to jusi 37 shippers, and that if the shipper was foreed to build the SARR 

to the deliver}' point of each shipper, the SARR would be nearly 4,000 miles long."' Such un 

expanded SARR would be the third largest SARR ever^' constructed, after DuPont's 8,092 miles 

and McCarty's 4,469 miles, just for currying irufilc to u hundful of shippers. In simple terms, the 

shipper would need to develop one of the Inrgest SARR's every conceived lo challenge u rule on 

a movement that is less ihun 400 miles in length. Just because a SARR of such length could 

conceivably be constructed docs not meun it would be sound regulatory policy to do so. 

" 20,183 total NS operating miles x 91.6 percent of NS's traffic carried 
"'Sce.Vcc/.p.eOI. 
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IV. CONCLUSIONS 

The Railroads' Reply Commenis make a great deal of noise about the "fairness" of 

revenue allocations on cross-over trafiic , and the "biases" cross-over traffic introduces lo SAC 

prcscniuiions. In their view, the only fair revenue ullocution upprouch provides olT-SARR, low 

density line segmenis more revenues und the only unbiu.sed use of cross-over trafiic is ils 

complete elimination from use in SAC cuses. The Ruilrouds' cluims must be summurily rejected 

In contra.st, wc huve presented allernaiive revenue division ullocution methodologies that 

not only meet the pnnciples outlined by ihe S'fB, but also eliminate ihc biases inherent in the 

ruilroud's recommended revenue ullocution approaches, 'fhe STB has indicated thai uny revenue 

allocution approuch should uddre.ss two competing principles. First, ihe revenue ullocuiion 

approach should nol create the implausible result of driving revenues below a movement's 

variable cosl of service. Second, the revenue allocution upprouch should lukc into considcruiion 

the role of economics of density inherent lo the railroad indusiry. Original ATC fails the first of 

ihesc principles, and therefore should not be used under uny circumstances. 

The revenue allocution approaches wc presenied in this proceeding, including Modified 

ATC, Corrected Modified A'I'C, 'fhree-Sicp A'fC, definitively meet these two principles as they 

ensure each segment's revenues cover u movement's variable cosis before making contributions 

to fixed costs and profits, while also incorporuling the retums on density inherent in the railroad 

industry 'fhe straight vuriublc cost allocution upprouch ulso meets these principles if the S'fB's 

own consultants ure correcl and the Railrouds have exhausted the economics of density inherent 

in ihcir networks Moreover, unlike ihc Alternative ATC approach suggested by the STB and 

endorsed by the Railroads, the upprouches we reviewed do not inseri biases against high-dcnsiiy 

segmenis und/or high revenue movemenis. 
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We huve ulso demonstrated thai the Railroads' Reply comments exaggerated what ihey 

claim are failings of the Corrected Modified ATC approach and the Three-Step A'fC upprouch. 

The Ruilrouds' cluimcd that ihc Corrected Modified A'fC approach over-allocated revenues lo 

the high-dcnsiiy segments on a railroad by allocating fixed costs on a per track-mile basis rather 

thun u route-mile busts However, us wc discussed above, the Railroads' arguments were either 

counter to basic economics (e g., ihe railroads incur higher fixed costs on multi-truck lines than 

on single-track lines when there is no output), or their arguments aciuully supported our position 

thai fixed costs change with changes in truck miles. In uddition, conirary to the Railrouds' 

cluims regarding an inability to calculate movement specific profits and ullocuie these profits as 

pan of u 'fhrce-Sicp A'fC, we showed thut the Ruilrouds themselves culculutc profits on 

movements or groups of movements, and thai one cunnoi assign un ATC to u movement und nol 

also culculutc u profit for thut movement where revenues exceed ATC. 

The Ruilroads were nol content to only urgue for the use of discredited und biuscd 

revenue allocution upprouches, but ulso claimed thai restricting cross-over traffic in SAC 

prcscniuiions was not inconsisieni with CMP and the theory of contestable murkets und thut the 

Board's proposed restrictions correctly addressed un ullegcd disconnect between SARR cosis 

and revenue allocations. Neither position is correct Conicstublc market theory holds that 

barriers lo entry can manifest us either costs or us limitutions on access to produciion techniques, 

'fhis position is nol only held by economists, but also held by the ICC when developing the SAC 

lest. Restricting the use of cross-over traffic would limit the ubiliiy of siund-ulone entrants to 

group traffic in the sumc munncr us the Railroads, und thereby deprive the SARR uccess lo the 

sumc production techniques used by the incumbent railroads 
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Additionally, the proposal to rcstnci the use of cross-over traffic is really placing the curl 

before the horse since we demonstrated that the alleged disconnect between u SARR's re*venuc 

ullocution und costs is at best de mmimts, und most likely not even present If the STB uliimutcly 

believes there is a disconnect, the answer is nol to make wholesale resiriclions to cross-over 

traffic, but to instead make minor adjustments to the URCS Phase III vuriublc costs lo address 

the perceived disconnects. 

Finally, the idea held by the Ruilroads that u shipper can make a SAC prcscntuiion under 

the current SAC procedures without using cross-over trufilc is mispluced. Contrar}' to the 

Ruilroads' usscnions, ull modern SAC cuses decided by the S'fB, bui for one, have used cross

over traffic, 'fhe one inslunce where the shipper did not use cross-over truffic, APS, occurred in 

u case over 1S years ago, and reluied to un issue movement ihul was very shon compared lo mosi 

SAC cuses 
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VEUIKICATION 

COMMONWEALTH OP VIRGINIA ) 
) 

CITY OF ALEXANDRIA ) 

I, THOMAS D.CROWLEY, verify under penally of perjury that I have read ihc foregoing 

Verified Statement, thai I know the contents thereof, and that ihc sume ure true and correcl. 

Further, I ccnify thut I am qualified and authorized to file this stuiement. 

• - I 

Sworn to und subscribed 
before me this 4"* day of January, 2013 

Diane R. Kavounis 
Nolury Public for the Suite of Virginia 

My Commission Expires* November 30, 2016 
Registration Number: 7160645 



VERIFICATION 

COMMONWEALTH OF VIRGINIA ) 
) 

CITY OF ALEXANDRIA ) 

I. DANIEL L. FAPP, verify under penalty of perjury thai I have read the foregoing Verified 

Staiemeni of Daniel L. Fapp, that 1 know the contents thereof, and that the same are true and 

correcl Funher, I cemfy that I am qualified and authorized to file this statement. 

\ 
\ 

Daniel L. Fapp 

Sworn to und subscribed 
before me ihis duy 4th duy of Junuar^' 2013. 

Notary Public for the Stale of Virginia 

My Commission expires: November 30, 2016 
Registration Number. H ^ O O Vi" 


